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BellSouth Telecommunications, Inc Guy M. Hicks
3 S - General Counse!
Sy e TR.A. DOCKET ROOM
Nashville, TN 37201-3300 December 17, 2004 615 214 6301

Fax 615 214 7406

guy hicks@bellsouth com
ts & foe

VIA HAND DELIVERY \W ?Ogﬂw J

Hon. Pat Miller, Chairman
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37238

Re: Joint Petition for Arbitration of NewSouth Communications Corp., et
al. of an Interconnection Agreement with BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended
Docket No. 04-00046

Dear Chairman Miller:

Enclosed are a CD and one paper copy of the public portions of BellSouth's
discovery responses as follows:

Joint Petition for Arbitration of NewSouth, et al., North Carolina Docket Nos., P-771,
Sub I; P-913, Sub 5; P-989, Sub 3, P-824, Sub 6, and P-1202, Sub 4:

"Z Response to Joint Petitioners’ First Set of Interrogatories
! Response to Joint Petitioners’ First Request for Production of Documents
2y, < First Supplemental Response to Joint Petitioners’ First Set of Interrogatories and

First Request for Production of Documents

G+7 Second Supplemental Response to Joint Petitioners’ First Request for
Production of Documents

£449 Third Supplemental Response to Joint Petitioners’ First Request for Production
of Documents

Joint Petition for Arbitration of NewSouth, et al., Alabama Docket No. 29242:
/! Objections and Response to Joint Petitioners’ First Set of Interrogatories

lo+. Objections and Response to Joint Petitioners’ First Request for Production of
Documents
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BellSouth Telecommunicetions, Inc. Edward L Rankin, Ili

Legal Department General Counsel-North Carolina
1521 BellSouth Plaza

P 0 Box 30188 ' 704 417 8833

Charlotte, NC 28230 Fax 704 417 9389

edward rankin@bellsouth com A

December 8, 2004

Ms. Geneva S. Thigpen

Chief Clerk ~
North Carolina Utilities Commission

4325 Mail Service Center

Raleigh, NC 27699-4325

Re:  Docket Nos. P-772, Sub 8}-913, Sub 5;
P-989, Sub 3, P-824, Sub 6; le\zoz, Sub 4

Dear Ms. Thigpen:

‘I enclose for filing 1n the above-referenced dockets the original and 31 copies of
BellSouth Telecommunications, Inc ’s Third Supplemental Responses to Joint Petitioners’ First
Request for Production of Documents. Please stamp the extra copy of this letter “Filed” and
return it to me in the usual manner.

Thank you for your assistance in this matter

Sincerely,

Gk & (o=

Edward L. Rankin, III

ELR/db
Enclosures

cc Parties of record (By email)



BEFORE THE

NORTH CAROLINA UTILITIES COMMISSION

In the Matter of

Joint Petition for Arbitration of

Docket No. P-772, Sub 8
Docket No. P-913, Sub 5
Docket No. P-989, Sub 3
Docket No. P-824, Sub 6
Docket No. P-1202, Sub 4

NewSouth Communications Corp.,

NuVox Communications, Inc.

KMC Telecom V, Inc., KMC Telecom III LLC, and
Xspedius Communications, LLC on Behalf of its
Operating Subsidiary Xspedius Management Co.
Switched Services, LLC

Of an Interconnection Agreement with
BellSouth Telecommunications, Inc.
Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended

N N N N N Nt Nt Nt Nt N ant et el o’ uat’

BELLSOUTH TELECOMMUNICATIONS, INC.'S
THIRD SUPPLEMENTAL RESPONSE TO
THE JOINT PETITIONERS’
FIRST REQUESTS FOR PRODUCTION OF DOCUMENTS

BellSouth Telecommunications, Inc. (“BellSouth™) hereby files the following Third
Supplemental Response to the First Requests for Production of Documents served by NewSouth
Communications Corp, NuVox Communications, Inc., KMC Telecom V, Inc., KMC Telecom III
LLC, and Xspedius Communications, LLC’s (“Joint Petitioners™), dated April 13, 2004.

BellSouth incorporates herein by reference all of its general and specific objections filed on
April 27,2004. Any responses provided by BellSouth in response to this discovery will be provided

subject to and without waiving any of BellSouth’s previously filed objections.

THIRD SUPPLEMENTAL RESPONSE



ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,

Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production

April 6, 2003

SUPPLEMENTAL RESPONSE Item No 6-11(A)-1
Page 1 of 2

Should the mass migration of customer service arrangements resulting from mergers,
acquisitions and asset transfers be accomplished by the submission of an electronic
LSR or spreadsheet?

Provide all documents in which BellSouth discusses, explains, adopts or refers to a
policy regarding whether a CLEC may submit an order for Mass Migration of
customers and associated service arrangements from another CLEC to itself.

BellSouth objects to this request on the grounds that it is overly broad and unduly
burdensome. BellSouth has thousands of ICAs, legal pleadings, tariffs, and other
documents that BellSouth would need to locate, search, and review in order to
respond to this request. BellSouth further objects to this request on the grounds it
potentially seeks information that is already a matter of public record before this or
another state commussion or is readily accessible to the Joint Petitioners through
publicly available means; e.g., publicly accessible website

(http:/ /cpr.bellsouth.com/clec/docs/all _states/index7.htm).
Particularly, in light of the voluminous nature of the Joint Petitioners’ request, the
Joint Petitioners are not entitled to require other parties to gather information that is
equally available and accessible to the Joint Petitioners. Moreover, BellSouth
objects on the ground that the information requested is irrelevant and not likely to
lead to the discovery of admissible evidence. The language contained in other ICAs
and documents involving different carriers and facts and which resulted either from
negotiation or arbitration 1s not relevant to the specific arbitration herein. BellSouth
further objects on the grounds that the request seeks information that is irrelevant and
not likely to lead to the discovery of admissible evidence as the conduct of
BellSouth’s own employees is not at issue in this proceeding.

Subject to and without waiving the foregoing objections, responsive documents are
attached. Furthermore, the following document is also responsive to this request.

e CLEC to CLEC Conversion for Unbundled Loops - CLEC Information
Package which may be found on the Interconnection website at
http://www.interconnection.bellsouth.com/quides/html/unes.html




BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production
April 6, 2003

SUPPLEMENTAL RESPONSE Item No. 6-11(A)-1
Page 2 of 2

SUPPLEMENTAL RESPONSE:
Subject to and without waiving the foregoing objections, the following responsive

documents are provided.

e CLEC to CLEC Conversion for Unbundled Loops, CLEC Information
Package, Version 2

e Mergers and Acquisition Process

These documents can also be found on the BellSouth Interconnection website:

http://www.interconnection.bellsouth.com/guides/html/unes.html

http://interconnection.bellsouth com/ma_process/




Respectfully submitted, this 8th day of December, 2004.

BELLSOUTH TELECOMMUNICATIONS, INC.

ZhurnA L | Lo

Edward L. Rankin, III
1521 BellSouth Plaza
P. O. Box 30188
Charlotte, NC 28230
(704) 417-8833

James Meza III

Robert Culpepper

Sutte 4300, BellSouth Center
675 W. Peachtree St., NE
Atlanta, GA 30375

(404) 335-0841

COUNSEL FOR BELLSOUTH
TELECOMMUNICATIONS, INC.



CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was served on all parties of

record by email this 8" day of December, 2004,

Deard, Blacks_

562062



BellSouth Telecommunications, Inc.

North Carolina Utilities Commuission

Docket Nos. P-772, Sub 8, P-913,

Sub 5; P-989, Sub 3; P-824, Sub 6; and P-1202, Sub 4
Joint Petitioners’ 1st Request for Production

April 6, 2003

SUPPLEMENTAL RESPONSE Item No.
6-11(A)-1

Attachment A

ATTACHMENT A TO
REQUEST FOR PRODUCTION,
SUPPLEMENTAL RESPONSE TO,
ITEM NO. 6-11(A)-1

001838



@ BELLSOUTH

CLEC to CLEC Conversion for Unbundied Loops

CLEC to CLEC Conversion for Unbundled Loops

CLEC
Information Package

Version 2

BellSouth Interconnection Services 1 01/03/02
Your Interconnection Advantage™ Version2

001839



@ BELLSOUTH

CLEC to CLEC Conversion for Unbundled Loops

Table of Contents

INTRODUCTION & SCOPE 3
REVISIONS 4

VERSION 2 . ... .. .. . 4
SERVICE DESCRIPTION 5
REQUIREMENTS 5
ORDERING INFORMATION 6
RATE ELEMENTS & USOCS 7
INTERVALS 7
MAINTENANCE AND REPAIR PROCESS 8
ACRONYMS 9
BellSouth Interconnection Services 2 01/03/02
Your Interconnection Advantage™ Verston2

001840



@ BELLSOUTH

CLEC to CLEC Conversion for Unbundled Loops
Introduction & Scope

This Product Information Package s intended to provide to CLECs general ordering information
specific to the CLEC to CLEC Conversion process described herein.

The information contained in this document 1s subject to change BellSouth will provide notification
of changes to the document through the CLEC Notification Process.

Please contact your BellSouth Local Support Manager if you have any questions about the
information contained herein.

BellSouth Interconnection Services 3 01/03/02
Your Interconnection Advantage™ Version2
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@ BELLSOUTH

CLEC to CLEC Conversion for Unbundled Loops

Revisions
Version 2
1) Page 1 - ‘Version 2' replaces ‘Version 1'.

2) Footnote on each page — date changed from *11/9/01° to ‘01/03/02’ and ‘Version 1’ changed to
‘Version 2.

3) Ordering Information section.
- clarified that only manual ordering 1s available at this time
- provided clarification regarding minstructions for LSR completion

- deleted reference to Local Exchange Ordering — Implementation Guide (this guide contains
electronic ordering information which does not apply to the CLEC to CLEC Conversion for
Unbundled Loops process at this time).

BellSouth Interconnection Services 4 01103/02
Your Interconnection Advantage®™ Version2

001842



@ BELLSOUTH

CLEC to CLEC Conversion for Unbundled Loops

Service Description

The CLEC to CLEC conversion process may be used by a CLEC when converting an existing
unbundled loop from another CLEC. In this scenario, the existing loop that is being converted must
be for the same end-user, must be the same loop type, and must not require outside dispatch to
the end-user premises

Throughout the remainder of this document, the existing CLEC will be referred to as CLEC A and
the CLEC requesting the conversion will be CLEC B.

Requirements

There are requirements that must be met in order for CLEC B to request a loop conversion from
CLEC A The requirements are as follows.

¢ CLEC B must have the loop product in its Interconnection Agreement before requesting a
conversion

e CLEC B must have CLEC to CLEC Conversion terms and rates in its Interconnection
Agreement

e CLEC B must have an end-user letter of authorization (LOA) on file (it must be available if
requested)

e Must be same loop type with no changes requested
* Must be at the same end-user location and the same serving wire center
e Must not require outside dispatch to the end-user

e Order Coordination is available as a chargeable option on Unbundled Voice Loop-SL1 (UVL-
SL1), Unbundled Copper Loop-Non Designed (UCL-ND) and Unbundled Copper Loop-
Designed (UCL-D)

¢ Order Coordination comes standard on the following Unbundled Loop types-

- 2 Wire Unbundled Voice Loop — SL2

- 4 Wire Unbundled Voice Loop

- 2 Wire Unbundled Asymmetrical Digital Subscriber Line (ADSL) Compatible Loop

- 2 or 4 Wire Unbundled High-Bit-Rate Digital Subscriber Line (HDSL) Compatible Loop

- 2 Wire Unbundled ISDN Loop and 2 Wire Universal Digital Channel (UDC) Loop

- 4 Wire Unbundled Digital Loop/DS0 (56/64 kbps)

- 4 Wire Unbundled DS1/ISDN Loop
* Must submit Local Service Request (LSR) form to the Local Carrier Service Center (LCSC)
¢ No Service Inquiry I1s required

BellSouth Interconnection Services 5 01/03/02
Your Interconnection Advantage®™ Version2

001843



@ BELLSOUTH

CLEC to CLEC Conversion for Unbundled Loops

Ordering Information

At this time, only manual ordering 1s avallable for this process CLEC B will submit a LSR directly
to the LCSC for each UNE element it wishes to convert The table below contains ordering

information specific for a CLEC to CLEC Conversion of Unbundled Loops. However, the table does

not provide all information necessary to complete the entire LSR  For instructions on LSR
preparation, the CLEC should refer to the guidelines in the BellSouth Business Rules for Local

Ordering.

LSR Field Entry Description

REQTYPE AB AB - Stand-alone Loop

ACT w Indicates a “switch-as-Is” (conversion)

NC NC code NC code of the loop being converted

NCI NCI code NCI code of the loop being converted
(if apphcable) *

SECNCI SECNCI code SECNCI code of the loop being converted
(f applicable) *

LNA w Indicates a “switch as 1s” conversion

ECCKT Circuit ID Circuit 1D of loop being converted

End User Name

End User Name

Must be the same name of the loop being
converted

End User Address

End User Address

Must be the same address of the loop
being converted

Cable ID and Chan/Pair

Cable Identification and
Channel Parir

The converting CLEC's (CLEC B) Central
Office cable and the specific channel parr

CFA

Cable Facility Assignment

The converting CLEC’s (CLEC B) Cable
Facility Assignment

* NCI and SECNCI codes are not needed on the non-designed loops (UVL-SL1 and UCL-ND)

BellSouth Interconnection Services
Your Interconnection Advantage®™

01103102
Version2

001844



@ BELLSOUTH

CLEC to CLEC Conversion for Unbundled Loops
Rate Elements & USOCs
Non-recurring rates for CLEC to CLEC conversions by loop type must be included in the CLEC's
Interconnection Agreement. Rates may be intenm and subject to change pending approval of final
rates by the respective State Commissions
The rate element and USOC for this process is.

Rate Element. CLEC to CLEC Conversion Charge without Outside Dispatch

USOC: UREWO

Other Non-Recurring Charges

Expedite Charge — applies if CLEC requests an order interval less than the stated “standard interval” in the
BellSouth Products and Services interval Guide

Manual Service Order -- applies If order 1s manually submitted
Electronic Service Order — applies If order 1s submitted electronically

Order Cancellation — applies 1f the CLEC cancels an order This charge 1s for work associated with converting a
loop at the time the CLEC cancels an order

Service Order Modification Charge — Apphes if the CLEC modifies a service order after the Firm Order
Confirmation has been issued

Overtime Charge — Applies for work requested outside of normal working hours

Time & Material — Applies for CLEC requested dispatch, (outside the central office) if “no trouble found” on an
unbundled loop

Intervals

Intervals will be based on the loop type being converted. Intervals can be found in the BellSouth
Products and Services Interval Guide.

BellSouth Interconnection Services 7 01/03/02
Your Interconnection Advantage™ Version2
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@ BELLSOUTH

CLEC to CLEC Conversion for Unbundled Loops

Maintenance and Repair Process

The CLEC 1s responsible for testing and pre-screening any trouble conditions on the unbundled
loop before calling BellSouth If CLEC B isolates the repair problem to the unbundled loop, the
CLEC should notify the Customer Wholesale Interconnection Network Services (CWINS) Center.

The CLEC must provide the following information when reporting a repair problem

e Unbundled loop circuit ID
e Description of the trouble

If BellSouth dispatches a technician on a CLEC reported trouble call and no trouble exists on the
loop, BellSouth will charge the CLEC for time spent on the dispatch and for ime spent testing the
loop.

BellSouth Interconnection Services 8 01/03/02
Your Interconnection Advantage’™ Version2
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@ BELLSOUTH

CLEC to CLEC Conversion for Unbundled Loops

Acronyms

ACT Activity Type

ADSL Asymmetnical Digital Subscriber Line

CFA Cable Facility Assignment

CLEC Competitive Local Exchange Carrier

CWINS Customer Wholesale Interconnection Network Services
ECCKT Exchange Company Circuit

HDSL High-Bit-Rate Digital Subscriber Line

ISDN Integrated Services Digital Network

LCSC Local Carrier Service Center

LNA Line Activity

LSR Local Service Request

NC Network Channel

NCI Network Channel Interface

REQTYPE Requisition Type

SECNCI Secondary Network Channel Interface

UcCL-D Unbundled Copper Loop — Designed

UCL-ND Unbundled Copper Loop — Non-Designed

ubC Universal Digital Carner

UVL-SL1 Unbundled Voice Loop — Service Level One

UVL-SL2 Unbundled Voice Loop — Service Level Two

BellSouth Interconnection Services 9 01/03/02
Your Interconnection Advantage™ Version2

001847



BellSouth Telecommunications, Inc

North Carolina Utilities Commuission
Docket Nos. P-772, Sub 8, P-913,

Sub 5; P-989, Sub 3, P-824, Sub 6; and P-1202, Sub 4
Joint Petitioners’ 1st Request for Production
April 6, 2003
SUPPLEMENTAL RESPONSE Item No.
6-11(A)-1
Attachment B

ATTACHMENT BTO
REQUEST FOR PRODUCTION,
SUPPLEMENTAL RESPONSE TO,
ITEM NO. 6-11(A)-1

001848
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@ BELLSOUTH

Interconnection Services

Credit Profile

Return By Fax To: 404-986-0166

Complete, sign and fax to 404-986-0166
Attention Business Credit Management

Estimated Monthly billing with BellSouth
$

For questions concerning this application call 888-634-4114

New customer L

Existing customer O

Please Print And Complete All Information.

Attach Copy of Fiscal Audited Statement ( If available)

Type of Business Applying For
[ Local (Resale)

[] Facthity Based

[ Payphone Services Provider (# of ines in the first 6 months)

[ Access [(J cMRs (wireless) [ Other
Company Information
Business Name (Legal Name) Doing Business As (Trade Style)
Please Check One
Corporation O Partnership O Sole-Proprietor ] oOther
Street Address City State Zip
Corporate Office Location (If different from above) Cuy State Zip

(Area Code) Telephone Number

(Area Code) Fax Number

E mail address of business

Are you presently a Belisouth Customer in another area of business?

LIYes U No

Contact name for additional information (if needed)

Contact e mail address

Officer’'s Names

President

CFO

CEO

Company History

Year Business Established

Principal Business of Firm

Company Web Site

Business Credit References

Company Name City State (Area Code) Telephone Number
Account Number Contact Name

Company Name City State (Area Code) Telephone Number
Account Number Contact Name

Company Name City State (Area Code) Telephone Number
Account Number Contact Name

Bank Reference

Bank Name City State Account Number

Banking Officer (Area Code) Telephone Number (Area Code) Fax Number

| hereby authorize you to release to BellSouth any and all information, which they may request concerning my
account |understand that such information will be held strictly confidential and will remain BellSouth's property
whether or not credit 1s extended | understand that security may be required by BellSouth to establish service |
certify that the above information provided for this credit profile ts true and correct to the best of my knowledge.

Signature (Authorized Individual Only)

Print Name

Date (MM/DD/YYYY)
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October 11, 2004

@ BELLSOU TH Version 06

Page 1
MERGERS & ACQUISITIONS — LEVEL 1 PRELIMINARY CHECKLIST
Project Scope / Definitions
SCOPE OF MERGER / ACQUISITION PLEASE PROVIDE DESCRIPTION OF MERGERS AND CHANGES
IS THE SELLER CURRENTLY IN BANKRUPTCY? YES [J NO [J IF yes, please provide Case #

| - COMPANY DATA
SELLER - Company Information (If multiple ACNA, CCNA, OCN, CIC'’s, please provide on separate sheet)

LEGAL COMPARY NAME OF PARENT COMPANY

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS

CARRIER RELATIONS CONTACT PHONE NUMBER EMAIL ADDRESS
NETWORK OPERATIONS CONTACT PHONE NUMBER EMAIL ADDRESS

ACNA CCNA OCN cic

BUYER- Company Information (If multiple ACNA, CCNA, OCN, CIC’s, please provide on separate sheet)

LEGAL COMPANY NAME OF PARENT COMPANY

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
[CARRIER RELATIONS CONTACT | PHONE NUMBER EMAIL ADDRESS
NETWORK OPERATIONS CONTAGT PHONE NUMBER EMAIL ADDRESS

ACNA CCNA GCN TIC
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October 11, 2004

@ BELLSOUTH s

Il - TYPES OF SERVICE IMPACTED

* S & & oo

* & & o

LOCAL INTERCONNECTION TRUNKING / FACILITIES []
SWITCHED ACCESS TRUNKING / FACILTIES a
WIRELESS TRUNKING / FACILITIES [
SPECIAL ACCESS [
COLLOCATION []
UNBUNDLED NETWORK ELEMENTS
s  UNE-P O
* IFUNE-P, IS THERE LINE SPLITTING? YES[] NO [
= IF YES, LIST VOICE AND DATA PROVIDER BELSOW AT “OTHER”
e UNE-L O
e UNE-TRANSPORT []
DIRECTORY SERVICES
» OPERATOR SERVICES [J
+ DIRECTORY ASSISTANCE []
* BRANDING []
SHARED LOOP
e LINE SHARING, CO BASED [J RS BASED [J SPLITTERBST [] DLEC (O
¢ LINE SPLITTING, CO BASED [ RS BASED [] SPLITTERBST[J DLEC [J
RIGHT OF WAY []
RESALE PRODUCTS [
LNP/SPID MIGRATIONS
OTHER

Ill - STATES IMPACTED

.

ALO fFO o6AO kYO O wMsO Ne@O scO TNO
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January 19, 2004

V 05
@ BELLSOUTH Level Il — Access Trunking Pre-Planning erls;:ge 1

ACCESS TRUNKING - MERGERS & ACQUISITIONS — LEVEL Il - PROJECT PREPLANNING

Project Scope / Definitions

SCOPE OF MERGER / ACQUISITION PLEASE PROVIDE DESCRIPTION OF MERGERS AND CHANGES

EXISTING - Customer Contact Information (If multiple ACNA, CCNA, OCN, CIC’s, please provide on separate
sheet)

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS

CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS

IELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS

BELLSOUTH LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS

CONTACT

ACNA CCNA OCN cic

NEW - Customer Contact Information (If multiple ACNA, CCNA, OCN, CIC’s, pl provide on separate sheet)

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS

CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS

[BELLSOUTH ACCOUNT TEAM CONTAGT PHONE NUMBER EMAIL ADDRESS

BELLSOUTH LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS
CONTACT

ACNA CCNA OCN cic

FACTORS SECTION:

Junsdictional factors are utilized to apportion the billing of BellSouth Access and Local Interconnections Services
between the interstate, intrastate and local junisdictions The rates, terms and conditions applicable to the
provision of services are determined based upon the jurisdictional use of the service. Please refer to the
BeliSouth Junisdictional Factors Reporting Guide @

http //www interconnection.bellsouth com/quides/ixc/pdfifactqu pdf or your BellSouth Account Team for more

information.

As a result of this merger, you may have to update your quarterly factors reporting.
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@ BELLSOUTH Level Il - Access Trunking Pre-Planning

Questionnaire Section:

Is acquinng customer currently set up to use C A F E for issuing ASR's?

Will Collocations sites be impacted with Merger / Acquisition?

Are there higher-level services that will be impacted?

January 19, 2004
Version 05
Page 2

vEs CInoOl
YES [ONo[]

OoC-nORingsdsTsODS3[]

Will there be changes made to ACNA, CCNA, OCN, CIC? ACNA[JccNAOQoOCNOcicO
Will there be changes required to the 11-character ACTL CLLI? YES [INO[]
Wil there be any of the following non-Feature Group D trunks involved? YES O NO[d
Feature Group-A [ Feature Group-B [J Feature Group-C []

Will there be changes to LRN / N-PAC database? YES O No[O
Will there be SS7 links involved that will require changes? YES [ No[O
If yes, 1s BellSouth the hnk provider? YES [OINO[]

Will there be changes to any CNAM, LIDB, or CLASS type services? YES [ NoO[]
Will there be changes to any OPS DA or NDA type services? YES I NoO[O
If yes, have contract issues must be addressed with BellSouth Account Team? YES [JNo[d

Will there be changes required to branding on OPS / DA services? YES [JNOO
Will there be requirements to make changes on PIC / LPIC YES O No[

If yes, please provide written description of changes
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January 19, 2004

Vv 05
@ BELLSOUTH Level Il — Access Trunking Pre-Planning erggge 1

ACCESS TRUNKING - MERGERS & ACQUISITIONS — LEVEL Il - PROJECT PREPLANNING

Project Scope / Definitions

SCOPE OF MERGER / ACQUISITION PLEASE PROVIDE DESCRIPTION OF MERGERS AND CHANGES

EXISTING - Customer Contact Information (If multiple ACNA, CCNA, OCN, CIC's, please provide on separate
sheet)

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS

CUSTOMER FROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS

BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS

BELLSOUTH LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS

CONTACT

ACNA CCNA OCN cic

NEW - Customer Contact Information (If multiple ACNA, CCNA, OCN, CIC’s, please provide on separate sheet)

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS
[BELLSOUTH LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS

CONTACT

ACNA CCNA OCN cic

FACTORS SECTION:

Junsdictional factors are utilized to apportion the billing of BellSouth Access and Local Interconnections Services
between the interstate, intrastate and local junsdictions. The rates, terms and conditions apphcable to the
provision of services are determined based upon the jurisdictional use of the service. Please refer to the
BellSouth Junsdictional Factors Reporting Guide @

http-//www interconnection bellsouth com/guides/ixc/pdfifactqu pdf or your BellSouth Account Team for more

information.

As a result of this merger, you may have to update your quarterly factors reporting.
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@ BELLSOUTH Level Il — Access Trunking Pre-Planning

Questionnaire Section:

Is acquiring customer currently set up to use C A F E for 1ssuing ASR's?

Will Collocations sites be impacted with Merger / Acquisition?

Are there higher-level services that will be impacted?

Will there be changes made to ACNA, CCNA, OCN, CIC?

January 19, 2004
Version 05
Page 2

YES O NOO
YES I NO[O
oc-nORings[dstsdbs3O

ACNAOQccNA[QocNOcicO

Will there be changes required to the 11-character ACTL CLLI? YES O NoO[OO
Will there be any of the following non-Feature Group D trunks involved? YES ONoOO
Feature Group-A [} Feature Group-B [[] Feature Group-C [ '

Wil there be changes to LRN / N-PAC database? YES I NOO
Will there be SS7 links involved that will require changes? YES [JNoO

If yes, is BellSouth the link provider? YES [ NO[O
Will there be changes to any CNAM, LIDB, or CLASS type services? YES O NO[O
Will there be changes to any OPS DA or NDA type services? YES O nNo[O
If yes, have contract issues must be addressed with BellSouth Account Team? YES O n~od
Will there be changes required to branding on OPS / DA services? YES [ NoO
Will there be requirements to make changes on PIC / LPIC YES [ No[d

If yes, please provide written description of changes
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January 19, 2004
Vv 03
@ BEL'ISOUTH Level Il - Q-Acct/PMAP/SEEM Pre-Planning * Pon

Page 1

Q-ACCOUNT/PMAP/SEEM - MERGERS & ACQUISITIONS — LEVEL Il CHECKLIST

Project Scope / Definitions
SCOPE OF MERGER / ACQUISITION PLEASE PROVIDE DESCRIPTION OF MERGERS AND CHANGES

EXISTING - Customer Contact Information

(If multiple ACNA, CCNA, OCN, CIC’s, please provide on separate
sheet)
LEGAL COMPANY NAME
CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
ACNA CCNA OCN
COMPANY BILLING NAME
NEW - Customer Contact information (If multiple ACNA, CCNA, OCN, CIC's, please provide on separate sheet)
LEGAL COMPANY NAME
CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
ACNA CCNA OCN
COMPANY BILLING NAME

[LIST ALL OTHER LEGAL ENTITY NAMES INVOLVED IN THE MERGER / ACQUISITION

What is the effective bill date for this Merger / Acquisition?

001864



January 19, 2004

Vi 03
@ BELLSOUTH Level Il - Q-Acct/PMAP/SEEM Pre-Planning *Pag

Page 2

Questionnaire Section (For assumption of former customer Q accounts):

Has acquiring customer filed with NECA for OCN name change? YES O NO[]

If yes, please attach documentation

Has acquiring customer filed with PSC (per State) for ownership change? YES [JNoO
If yes, please attach documentation

If facihty based, will acquiring customer assume LNP Listing Q account of former owner? YES [J NO
O

Please Identify Q Account number and OCN

Please list all former Customer OCN's and Q accounts involved in this Merger / Acqussition to be assumed

OCN (Assumed by Aquiring Customer) Q Account #.

Please list all existing Q accounts to be disconnected

Questionnaire Section (For New OCN’s and New Q accounts):
Are new OCN's and Q accounts required? YES O No[O

If yes, please contact the Advisory Team

Is there a specific prionty the Q accounts should be processed In? YES (O noOd
If yes, please descnbe
By Service type? YES [ONO
O
By State? YES [ Nod
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November 10, 2003

@ BELLSOUTH " page 1

SPECIAL ACCESS - MERGERS & ACQUISITIONS — LEVEL 1l - PROJECT PREPLANNING

Project Scope / Definitions

SCOPE OF MERGER / ACQUISITION PLEASE PROVIDE DESCRIPTION OF MERGERS AND CHANGES

EXISTING - Customer Contact Information

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS
[BELLSOUTH LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS

CONTACT

ACNA CCNA OCN cic

NEW - Customer Contact Information

TEGAL COMPANY NAME
[CUSTOMER CONTAGT PHONE NUMBER EMAIL ADDRESS
CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS
[ﬁl.soum LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS
CONTACT

ACNA CCNA OCN

FACTORS SECTION:

Junisdictional factors are utilized to apportion the billing of BellSouth Access and Local Interconnections Services
between the interstate, intrastate and local junsdictions The rates, terms and conditions applicable to the
provision of services are determined based upon the junisdictional use of the service. Please refer to the
BellSouth Junisdictional Factors Reporting Guide @

http //lwww interconnection.bellsouth com/guides/ixc/pdf/factqu.pdf or your BellSouth Account Team for more

information.

As aresult of this merger, you may have to update your quarterly factors reporting.

PRIVATE/PROPRIETARY
CONTAINS PRIVATE AND/OR PROPRIETARY INFORMATION
MAY NOT BE USED OR DISCLOSED OUTSIDE THE BELLSOUTH COMPANIES, EXCEPT PURSUANT TO A

WRITTEN AGREEMENT

Owner D Warren
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@ BELLSOUTH

Questionnaire Section:

Is acquinng customer currently set up to use C A F E for issuing ASR's?

Will Collocations sttes be impacted with Merger / Acquisition?

Are there higher-level services that will be impacted?

Will there be changes made to ACNA, CCNA?

PRIVATE/PROPRIETARY

November 10, 2003
Version 01
Page 2

YES (O nNo[d
YES [ONoO[
oc-ndRmgs OsTsODs3d

ACNA [J CCNA |

CONTAINS PRIVATE AND/OR PROPRIETARY INFORMATION
MAY NOT BE USED OR DISCLOSED OUTSIDE THE BELLSOUTH COMPANIES, EXCEPT PURSUANT TO A

WRITTEN AGREEMENT

Owner D Warren
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@ BELLSOUTH

August 31, 2004

Version 01 (with Shared Loop Edits)

Page 1

SHARED LOOP - MERGERS & ACQUISITIONS — LEVEL Il - PROJECT PREPLANNING

Project Scope / Definitions

SCOPE OF MERGER / ACQUISITION PLEASE PROVIDE DESCRIPTION OF MERGERS AND CHANGES

EXISTING - Customer Contact Information

CONTACT

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS

ACNA CCNA OCN Cic
NEW - Customer Contact Information

(EGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS

[ CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH LOCAL CONTRACT MANAGER FHONE NUMBER EMAIL ADDRESS

CONTACT

ACNA CCNA OCN ciC
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August 31, 2004

@ BELLSOUTH Version 01 (with Shared Loop Edits)

Page 2

Questionnaire Section:
Is acquinng customer currently set up to use EDI, LENS, or TAG/XML for 1ssuing LSRs? EDI O LENS O TAG/XML O

Is acquiring customer currently set up to use TAFI, DLEC TAFI, or LQS? TAFI ] DLEC TAFI[J LQs [
Is exiting customer currently set up to use TAFI, DLEC TAFI, or LQS? TAFIOJDLEC TAFIOQ LGS O

What Shared Loop services are impacted by the Merger / Acquisition?
Central Office Based
. Line Shanng with BST Spiitter [] or DLEC Spiitter [] or BOTH [
. Lme Sphtting with BST Splitter [J or DLEC Spiitter [] or BOTH [

Remote Site Based
. Line Shanng with BST Spiitter [[] or DLEC Splitter ] or BOTH []
. Line Sphtting with DLEC Sphitter [[] (only option available)

Line Sphtting
Prior to the merger/acquisition, who are the Voice and Data providers?
VOICE
DATA

Following the merger/acquisition, who are the Voice and Data providers?
VOICE
DATA

Do the post merger/acquisition VOICE and DATA providers have a Line Splitting Letter of Authorization (LOA)?
= YES [JNO[]

Does the acquiring DATA provider have a C07 BAN for each affected state? YES [INo[O
If YES, please list the BAN

AL LA

FL MS

GA NC

KY SC

TN

Will there be changes made to ACNA, CCNA, OCN? ACNA[CJCCNA[OQOCNO
Will new Cable IDs &/or Cable Pair ranges be required? YES [INO[J NOTKNOWN [

Will there be changes required to the 11-character ACTL CLLI? YES O No[
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@ BELLSOUTH

November 10, 2003
Version 01
Page 1

SPECIAL ACCESS - MERGERS & ACQUISITIONS — LEVEL Il - PROJECT PREPLANNING

(WIRELESS ACCESS and NON-ACCESS)

Project Scope / Definitions

SCOPE OF MERGER / ACQUISITION PLEASE PROVIDE DESCRIPTION OF MERGERS AND CHANGES

SELLER - Customer Contact Information (If multiple ACNA, CCNA, OCN, ZWC, please provide on separate sheet)

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS
[BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS

CONTACT

ACNA CCNA OCN CiC

BUYER - Customer Contact Information (If multiple ACNA, CCNA, OCN, ZWC, please provide on separate sheet)

CONTACT

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS
[BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH LOCAt. CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS

ACNA

CCN.

OCN

Buyer should attach a copy of the Existing Tax Exemption Certification per state.

PRIVATE/PROPRIETARY

CONTAINS PRIVATE AND/OR PROPRIETARY INFORMATION
MAY NOT BE USED OR DISCLOSED OUTSIDE THE BELLSOUTH COMPANIES, EXCEPT PURSUANT TO A

Ovmer D Warren

WRITTEN AGREEMENT
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@ BELLSOUTH

Questionnaire Section:

Is acquinng customer currently set up to use WOS for Issuing WSR's?
Will Collocations sites be impacted with Merger / Acquisition?
Are there higher-level services that will be impacted?

Will there be changes made to ACNA, CCNA?

PRIVATE/PROPRIETARY

November 10, 2003
Version 01
Page 2

YES O NOO

YES O No[Od

oc-nORings [JsTSODsS3 O

ACNA[JccNAO

CONTAINS PRIVATE AND/OR PROPRIETARY INFORMATION
MAY NOT BE USED OR DISCLOSED OUTSIDE THE BELLSOUTH COMPANIES, EXCEPT PURSUANT TO A

WRITTEN AGREEMENT

Owner D Warren
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Legal Company Name (Seller)
Legal Company Name (Buyer)
Buyer Billing Address

Interconnection Agreement Number (ZRCN)
Buyer MAN #

Buyer ZWC

Buyer Billing Contact

Buyer Biling Contact Telephone Number

Buyer must complete all fields hilited in YELLOW

Wireless Trunking
Mergers and Acquisition
Account List

Ver 1
07/27/04

Credit Class

Deposit

Order Number

Rid

Due Date

CLO

Page 1 of 1
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Instructions for preparing Transfer Ownership Records Change for Line Sharing AND/OR DLEC Owned Cable ID
& Splitter

L ey

Instructions for*

NOTE: Submit one sheet tab per C07 Account

Header Fields to be Completed by the CLEC Special Considerations
[CLEC_
State
Date Date the form 1s submitted to BellSouth Project Manager
CLEC Contact Name (LCON) & LCON Tel #
New ACNA ACNA of Acquiring CLEC
Old ACNA ACNA of CLEC that Is transferring assets
New CCNA CCNA of Acquinng CLEC
Old CCNA CCNA of the CLEC that 1s transferring assets

Leave blank if acquinng CLEC does not have an existing
CO07 Line Share Account BellSouth will create new account
New BAN as required

Old BAN

5

Column Fields to be completed by the CLEC SpeciaIJConsiderations

SLTN The TN of Line with Line Share provisoned
Circuit ID The Circutt ID of Line with Line Share provisoned
Old Cable ID 1

DLEC Splitter Cable ID 2 To be filled out only if a DLEC splitter 1s present
Old Pair 1

Old DLEC Splitter Pair 2 To be filled out only if a DLEC splitter is present
Splitter Shelf/Relay Rack/Slot

PON Unique PON per TN

x £

Column Fields to be completed by the CRSG Special Considerations

New Cable ID__
The Name of the acquinng CLEC cable
New DLEC Cable ID 2 To be filled out only if a DLEC splitter 1s present
The Pair within the acquinng CLEC range on which the Line
New Cable Parr Share will be present
New DLEC Splitter Pair 2 To be filled out only if a DLEC splitter 1s present

New Splitter Shelf/Relay Rack/Slot The re-named Splitter 1D of the acquiring CLEC

i

Header Fields to be completed by
BellSouth Project Manager
Project Number

Project Manager

PM Emall address

PM contact number

Special Considerations

New BAN is required if acquiring CLEC does not have a GO7
New BAN ) Account
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Instructions for preparing Transfer Ownership Records Change for Line Sharing AND/OR DLEC Owned Cable ID
. & Splitter

Instructions for 'SPLITTER_CABLE BEFORE' sheet tab

Header Fields to be Completed by the CLEC Special Considerations
CLEC

—

Column Fields to be completed by the CLEC Special Considerations -
BAN

ACTL

CABLE ID
TYPE

CABLE RANGE

SPLITTER RANGE FROM
SPLITTER RANGE TO

Indicated if range 1s Data/Voice (DV) or Voice Only (VO)

R

Header Fields to be completed by Special Considerations
BellSouth Project Manager P

roject Number
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Form NT-13

1 of |
I Licensee Tracking No CONSENT TO ASSIGNMENT 2 BST Tracking (SAM) No
3 Date Submitted 4 License Agreement No S Authorized Licensee Representative
6 Company Making Application (Assignee) 7 Telephone
8 Fax
9 Street Address
10 City 11 State 12 Zip 13 Effective Date of Assingment

BellSouth Telecommunications, Inc ("Licensor"), hereby consents to the assignment of License Agreement for Rights of
Way (ROW), Conduits, and Pole Attachments, indicated in no 4 above, from the current Licensee to the Assignee 1dentified
herein From and after the date of assignment all nghts and duties under the License Agreement will be assumed by Assignee
and Licensee shall have no further obligations thereunder Licensee will, however, continue to be responsible for obligations
accruing before the date of assignment unless Licensor, Licensee and Assignee otherwise expressly provide through a separate
agreement

Assignee shall be responsible for obtaining from the appropriate governmental and/or private authonty any required
authorization to construct, operate and/or mantain its communications facilities on public and/or private property before 1t
attaches 1ts communications facilities to poles located on such public and/or private property Such authorizations may
include, but are not necessarily hmited to, certificates of public convenience and necessity to provide service to the public and
appropriate easements or right of way permuts for location of facilities In the absence of evidence satisfying the above,
Licensor reserves the rght to revoke 1ts consent to this assignment

Assignee: Licensee:
Assignee Company Name Licensee Company Name
Authorized Representative Authornized Representative
Name (Typed/Printed) Name (Typed/Printed)
Date Datc
Licensor:

BellSouth Telecommunications, Inc.

Authorized Representative

Name (Typed/Printed)

Date

'

Territory (describe in detail, e g franchise area, etc)
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Version 1; 02/20/04
Instructions for preparing Transfer Ownership Records Change for NON-DESIGNED UNE Loops

Provide as many pages of the form as necessary and continue numbering the lines on the additional pages.

|Note CLEC..gnII complete aII the flelds m the yeIIow shaded areas of thé_ form Referxto the Local Ordermg Handbook (LOH) for” |
} : fc .

Ihttp Ilwww mterconnectlon bellsouth com/guldeslhtmllleo html

T jopecial considerations .

R

CLEC Company Name

This 1s the ACTL assigned to the collocation arrangement that i1s being

acquired
Date Date the form I1s submitted to BellSouth Project Manager
CLEC Contact Name (LCON) & LCON Tel #
New AECN AECN of Acquinng CLEC
Old AECN AECN of CLEC that 1s transferring assets
New Cable Name Cable Name of Acquiring CLEC
Old Cable Name Cable Name of the CLEC that I1s transfernng assets
BTN Q Accoﬁht # . Must be prowded on everyone line that has a Ckt ID entry
Misc Account Must be provided on everyone line that has a Ckt ID entry

Ckt ID assigned to the Unbundled Loop(s) for which ownership is
being transferred

Provide a Purchase Order Number (PON) for each circuit being
transferred

Acqumng CLEC's palr number for each Ckt ID

CKtID

Project Number

Project Manager

PM Ema\ll address

PM contéct number

DD Due Date

New Cable Name copied from the information that CLEC provided in

New CA the Header Field
LCON CLEC Contact Name (LCON) & LCON Tel # copied from the information that
CLEC provided in t he Header Field
Project Number copied from the information in the Project Manager
PRN
Header Field
New AECN copied from the information that CLEC provided in the
AECN
Header Field
CLEC CLEC Company Name copied from the information that CLEC

provided in the Header Field

file TORC_NDForm02_20_04 xiIs
tab Instruction
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@ BEL'-SOUTH Level Il - Wireless Trunking Pre-Planning

January 19, 2004
Version 05
Page 1

WIRELESS TRUNKING - MERGERS & ACQUISITIONS — LEVEL 1l - PROJECT

Project Scope / Definitions

SCOPE OF MERGER / ACQUISITION PLEASE PROVIDE DESCRIPTION OF MERGERS AND CHANGES

PREPLANNING

Seller - Customer Contact Information

{If multiple ACNA, CCNA, OCN, ZWC, please provide on separate sheet)

CONTACT

LEGAL COMPANY NAME

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
CUSTOMER PROVISIONING CONTACT PHONE NUMEER EMAIL ADDRESS
BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMEER EMAIL ADDRESS
[BELLSOUTH LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS

ACNA

CCN

OCN

cic

Please attach a list of existing interconnection Agreement Contract numbers.

Buyer - Customer Contact Information

(If multiple ACNA, CCNA, OCN, ZWC please provide on separate sheet)

LEGAL COMPANY NAME

CONTACT

CUSTOMER CONTACT PHONE NUMBER EMAIL ADDRESS
CUSTOMER PROVISIONING CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH ACCOUNT TEAM CONTACT PHONE NUMBER EMAIL ADDRESS
BELLSOUTH LOCAL CONTRACT MANAGER PHONE NUMBER EMAIL ADDRESS

ACNA

CCN,

OCN

cic

Please attach a list of existing Interconnection Agreement Contract numbers

Buyer should attach a copy of the Existing Tax Exemption Certification per state.

001886



January 19, 2004

Vi 05
@ BE'-LSOUTH Level Il — Wireless Trunking Pre-Planning ersggge 2

Questionnaire Section:

Is acquining customer currently set up to use WOS for 1ssuing WSR's? YES (O NoO[
Will Collocations sites be impacted with Merger / Acquisition? YES (O nNo[O
Are there higher-level services that will be impacted? OC-n[ORings[sTSODS3IO
WiIll there be changes made to ACNA, CCNA, OCN? ACNA[OJccNAOocNOcicO
Wili there be changes required to the 11-character ACTL CLLI? YES [ONoO[]
Will there be changes to LRN / N-PAC database? YES O nNo[O
Will there be SS7 links involved that will require changes? YES O NoO
If yes, 1s BellSouth the link provider? YES [ONO[]
Will there be changes to any CNAM, LIDB, or CLASS type services? YES O No[J
Will there be changes to any OPS DA or NDA type services? YES O NOO
If yes, have contract issues must be addressed with BellSouth Account Team? YES (O nNo[d
Will there be changes required to branding on OPS / DA services? YES [ No[
Will there be requirements to make changes on PIC / LPIC YES I NOO

If yes, please provide wntten description of changes
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Instruction

VOICE-DATA PROVIDERS

The acquinng CLEC shall fili out all fields

Provider Information BEFORE Transaction

Provider Information AFTER Transaction

Voice Data Data Voice Data Data
Voice Provider Data Provider | Provider Voice Provider Data Provider | Provider
Provider | CCNA | Provider | AECN ACNA |s| Provider | CCNA | Provider | AECN ACNA

LSR Local Service Provider (LSP) fields required with Letter of Authorization (LOA)

LSP Auth

LSP Auth Date

LSP Auth Name
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Instructions for preparing Transfer Ownership Records Change for Line Splitting

Instructlons for 'EXlSTING L|NES' sheet tab

NOTE: Submit one sheet tab per Q Account
Business & Residence must be submitted on separate spreadsheets
All Accounts must be active and currently billed to the CLEC being acquired

Header Fields to be Completed by the CLEC

Special Considerations

[CLEC

State

Date

Date the form i1s submitted to BellSouth Project Manager

CLEC Contact Name (LCON) & LCON Tel #

New ACNA

ACNA of Acquinng CLEC

Old ACNA ACNA of CLEC that I1s transferring assets
New CCNA CCNA of Acquinng CLEC
Old CCNA CCNA of the CLEC that 1s transferring assets
Leave blank if acquiring CLEC does not have an existing Q
New BAN Account BellSouth will create new account as required
Oid BAN
_Mz e »3&%%%

Column Fields to be completed by the CLEC

Special Considerations

SLTN The TN of Line with Line Split provisoned
Circuit ID The Circuit ID of Line with Line Split provisoned
Old Cable ID 1

DLEC Splitter Cable ID 2 To be filled out only if a DLEC splitter 1s present
Old Pair 1

Old DLEC Splitter Pair 2

To be filled out only if a DLEC splitter 1s present

Sphtter Shelf/Relay Rack/Slot

PON

Unique PON per TN - Multi Line Accounts may be covered by
a single PON

Column Fields to be completed by the CRSG

Special Consid-e-rations

New Cable ID

New DLEC Cable ID 2

The Name of the acquiring CLEC cable
To be filled out only if a DLEC splitter is present

New Cable Pair

The Pair within the acquinng CLEC range on which the Line
Share will be present

New DLEC Sphitter Pair 2

To be filled out only if a DLEC splitter 1s present

New Splitter Shelf/ReIay Rack/Slot

The re- named Sphtter ID of the acqumng CLEC

B

Header Fields to be completed by
BellSouth Project Manager

Special Considerations

Project Number

Project Manager

PM Email address

PM contact number

New BAN

New BAN is required if acquiring CLEC does not have a Q
Account
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10.0 FAQs

Question 1: My company, ABC Telco, has just merged with Just in Time Telecom.
What do I need to do to get their customers brought over to ABC Telecom’s ACNA?

Answer: If you are a CLEC- then refer to the notices section in your ICA. If you are an
IXC, contact your Account Team Representative.

Question 2: If my company has merged 1n the corporate world, why do I have to go
through a merger process with BellSouth?

Answer: If BST 1s not notified, you will still operate as separate entities.
Question 3: My company, ABC Telecom, already does business with BellSouth and the
company we just merged with, Just in Time Telecom, does as well. Why are we charged

to go through the merger process with BellSouth?

Answer: There are costs associated with the changes that BST must make to align our
records with the new single entity.

Question 4. Why do I need to provide a hist of customers/circuits to BellSouth 1n order to
combine my inventory?

Answer: BST requires an explicit histing of all products that are affected by the merger
to ensure that the assets you have acquired are correctly 1dentified

Question 5: My company already has a deposit on file with BellSouth. Why do I have to
go through the credit process again now that my company has been through a merger?

Answer: You are assuming additional assets that may require analysis.

Question 6: My company just merged with another provider. We both currently have
PSC certification. Do we have to contact the PSC/Regulatory boards about our
merger?

Answer: Yes

Question 7: My company has not kept very good records over the years. What can I do 1f
I cannot provide BellSouth an acceptable inventory of my circuits/customers?

Answer: BellSouth has an internal orgamzation that will assist you 1n preparing the
inventory.

Question 8: How long will the BellSouth merger process?

Answer: All timeframes are negotiated.
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Question 9- What will the BellSouth merger process cost?
Answer: The rates are dependent upon the services that are impacted by the merger.
Question 10- Can my BellSouth Account Team handle this process for me?

Answer: Your merger process involves many BellSouth representatives, of which your
Account Team 1s one.

Question 11: What documentation should I provide to BellSouth to begin the merger
process?

Answer: Please refer to the Merger website. A list of forms and other documentation
requirements are identified on this website.

Question 12: What 1s a merger?

Answer: Get definition from website.

Question 13: Will new account numbers be assigned after completion of merger?
Answer: Establishment of new accounts or use of existing accounts 1s dependent on the
merger activities and will be communicated to you via the Merger and acquisition
chairperson.

Question 14: How can I be assured that the merger process 1s complete?

Answer: The M&A chairperson will coordinate the merger on your behalf and contact
you during the merger process and up on completion.

001897



BEFORE THE

NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Joint Petition for Arbitration of

NewSouth Communications Corp.,

NuVox Communications, Inc.

KMC Telecom V, Inc., KMC Telecom III LLC, and
Xspedius Communications, LLC on Behalf of its
Operating Subsidiary Xspedius Management Co.
Switched Services, LLC

Docket No. P-772, Sub 8
Docket No. P-913, Sub 5
Docket No. P-989, Sub 3
Docket No. P-824, Sub 6
Docket No. P-1202, Sub 4

Of an Interconnection Agreement with
BellSouth Telecommunications, Inc.
Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended

N’ ot St Now? N Nt Nwge Nt o st st st o et o’

BELLSOUTH TELECOMMUNICATIONS, INC.'S
FIRST SUPPLEMENTAL RESPONSES TO
THE JOINT PETITIONERS’
FIRST SET OF INTERROGATORIES

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully submts the following
First Supplemental Responses to the First Set of Interrogatories served by NewSouth
Communications Corp , NuVox Communications, Inc., KMC Telecom V, Inc., KMC Telecom
IT LLC, and Xspedius Communications, LLC’s (“Joint Petitioners”) dated April 13, 2004.

BellSouth incorporates herein by reference all of its general and specific objections filed

on April 27, 2004. Any responses provided by BellSouth in response to this discovery will be

provided subject to and without waiving any of BellSouth’s previously filed objections.

SUPPLEMENTAL RESPONSES




ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1* Set of Interrogatories

Apnl 13, 2004

SUPPLEMENTAL RESPONSE Item No. 2-39-1
: Page 1 of 2

Should the Parties be obligated to perform CNAM queries and pass such
information on all calls exchanged between them, regardless of whether that
would require BellSouth to query a third party database provider?

Identify all documents, including but not limited to ICAs, agreements that are not
ICAs, memoranda, legal pleadings, tariffs, policy statements, policy manuals and
training materials, in which BellSouth discusses, explains, adopts or refers to a
policy regarding whether BellSouth will issue CNAM queries and pass such
information on calls exchanged between itself and another carrier. If an identified
document is an ICA or an agreement that is not an ICA, please provide: (a) the
name of the other party to the agreement; (b) the effective date of the agreement;
(c) the termination date of the agreement; (d) the paragraph or section number of
the agreement which contain the relevant provisions

BellSouth objects to this interrogatory on the grounds it is overly broad and
unduly burdensome. BellSouth has thousands of “ICAs”, legal pleadings, tariffs,
and other documents that BellSouth would need to locate, search, and review in
order to respond to this interrogatory. BellSouth further objects to this
interrogatory on the grounds it potentially seeks information that is already a
matter of public record before this or another state commission or is readily
accessible to the Joint Petitioners through publicly available means; e.g., publicly
accessible website. Particularly, in light of the voluminous nature of the Joint
Petitioners’ request, the Joint Petitioners are not entitled to require other parties to
gather information that is equally available and accessible to the Joint Petitioners.
Finally, BellSouth objects on the ground that the information requested 1s
irrelevant and not likely to lead to the discovery of admissible evidence. The
language contained in other ICAs and documents involving different carriers and
facts and which resulted either from negotiation or arbitration is not relevant to
the specific arbitration herein. Moreover, the information requested is irrelevant
because it apparently seeks information regarding the provision of a non-
telecommunications service and thus outside the scope of a Section 251
arbitration.



BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1% Set of Interrogatories

April 13, 2004

SUPPLEMENTAL RESPONSE Item No. 2-39-1
Page 2 of 2

SUPPLEMENTAL RESPONSE:
Subject to and without waiving the previously filed objections, see BellSouth’s

First Supplemental Response to the Joint Petitioners’ First Production of
Documents, Item No. 2-39-1.



ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commuission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners® 1¥ Set of Interrogatories

April 13, 2004

SUPPLEMENTAL RESPONSE Item No. 7-8-1
Page 1 of 2

Should the amount of the deposit that BellSouth requires from CLP be reduced by
past due amounts owed by BellSouth to CLP?

Identify all documents, including but not limited to ICAs, agreements that are not
ICAs, memoranda, legal pleadings, tariffs, policy statements, policy manuals and
training materials, 1n which BellSouth discusses, explains, adopts or refers to a
policy regarding 1ts practices with respect to disputing and paying charges
mmposed by CLPs. If an identified document is an ICA or agreement, please
provide: (a) the name of the other party to the agreement; (b) the effective date of
the agreement; (c) the termination date of the agreement; (d) the paragraph or
section number of the agreement which contain the relevant provisions.

BellSouth objects to this interrogatory on the grounds it is overly broad and
unduly burdensome. BellSouth has thousands of “ICAs”, legal pleadings, tariffs,
and other documents that BellSouth would need to locate, search, and review in
order to respond to this interrogatory. BellSouth further objects to this
interrogatory on the grounds it potentially seeks information that 1s already a
matter of public record before this or another state commission or is readily
accessible to the Joint Petitioners through publicly available means; e.g., publicly
accessible website. Particularly, in hght of the voluminous nature of the Joint
Petitioners’ request, the Joint Petitioners are not entitled to require other parties to
gather information that is equally available and accessible to the Joint Petitioners.
Finally, BellSouth objects on the ground that the information requested is
irrelevant and not likely to lead to the discovery of admissible evidence. The
language contained in other ICAs and documents involving different carriers and
facts and which resulted either from negotiation or arbitration is not relevant to
the specific arbitration herein. In addition, the requested information —
BellSouth’s practices regarding the payment and disputing of CLPs’ bills — is
irrelevant to this arbitration.



BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1% Set of Interrogatories

April 13, 2004

SUPPLEMENTAL RESPONSE Item No. 7-8-1
Page 2 of 2

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, see BellSouth’s
First Supplemental Response to Joint Petitioner’s First Request for Production of
Documents, Item No. 7-8-1.



ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1% Set of Interrogatories

April 13, 2004

SUPPLEMENTAL RESPONSE Item No. 7-8-2
Page 1 of 1

Should the amount of the deposit that BellSouth requires from CLP be reduced by
past due amounts owed by BellSouth to CLP?

Please state the average or approximate average time in which BellSouth disputes
and the average or approximate average time in which BellSouth pays amount
invoiced by CLPs. Include an explanation of assumptions used and the manner in
which the figures presented were derived.

BellSouth objects to this interrogatory on the grounds that it is irrelevant and not
likely to lead to the discovery of admissible evidence. Information relating to
BellSouth’s payment and dispute of CLP bills is irrelevant to any issue in this
proceeding. Moreover, BellSouth objects on the grounds that the interrogatory 1s
vague and ambiguous as the interrogatory contains instructions that are
unintelligible.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, BellSouth does not
calculate the average number of days that it takes to dispute and/or pay invoices.
BellSouth does measure the percentage of invoices that are paid and/or disputed
in 30 days or less from the date that the invoice is received by BellSouth. Results
for invoices submitted by the Joint Petitioners’ are provided below:

Invoices for CLP Percent Paid/Disputed <=
30 Days
May 2004 — Oct 2004 Xspedius Communications 100%
Xspedius Corporation
May 2004 — Oct 2004 KMC 90%

BellSouth has not received invoices from NewSouth and NuVox since March
2001 and May 2004, respectively, due to bill and keep clauses in their
interconnection agreements with BellSouth.



Respectfully submitted, this 2nd day of December, 2004.

BELLSOUTH TELECOMMUNICATIONS, INC.

Edward L. Rankin, III
1521 BellSouth Plaza
P. O. Box 30188
Charlotte, NC 28230
(704) 417-8833

James Meza III

Robert Culpepper

Suite 4300, BellSouth Center
675 W. Peachtree St., NE
Atlanta, GA 30375

(404) 335-0841

COUNSEL FOR BELLSOUTH
TELECOMMUNICATIONS, INC.
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BELLSOUTH TELECOMMUNICATIONS, INC.'S
FIRST SUPPLEMENTAL RESPONSES TO
THE JOINT PETITIONERS’

FIRST REQUESTS FOR PRODUCTION OF DOCUMENTS
BellSouth Telecommunications, Inc. (“BellSouth”) hereby files the following First
Supplemental Responses to the First Requests for Production of Documents served by NewSouth
Communications Corp, NuVox Communications, Inc.,';KMC Telecom V, Inc., KMC Telecom III
LLC, and Xspedius Communications, LLC’s (“Joint Petitioners™), dated April 13, 2004.
BellSouth incorporates herein by reference all of its general and specific objections filed on
April 27, 2004. Any responses provided by BellSouth in response to this discovery will be provided

subject to and without waiving any of BellSouth’s previously filed objections.

SUPPLEMENTAL RESPONSES




ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production

Apnl 6, 2004

SUPPLEMENTAL RESPONSE Item No. G-9-2
Page 1 of 1

Should a court of law be included among the venues at which a Party may seek
dispute resolution under the Agreement?

Provide all documents that identify (by caption, forum, case number and filing date)
and describe (including the nature of the claims, procedural status, and any resolution
reached) any and all complaints filed in a court of law regarding the terms,
performance or enforcement of an ICA between BellSouth and a CLP.

BellSouth objects on the grounds that it is overly broad and unduly burdensome.
BellSouth has thousands of documents it would need to locate, search, and review in
order to respond to this request. BellSouth further objects to this request on the
grounds it potentially seeks information that is already a matter of public record
before this or another state commission or is readily accessible to the Joint Petitioners
through publicly available means; e.g., publicly accessible website. Particularly, in
light of the voluminous nature of the Joint Petitioners’ request, the Joint Petitioners
are not entitled to require other parties to gather information that is equally available
and accessible to the Joint Petitioners. Finally, BellSouth objects on the grounds that
the information requested is irrelevant and not likely to lead to the discovery of
admissible evidence. Complaints brought under the provisions of different ICAs
involving different carriers and facts are not relevant to the specific arbitration herein.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, responsive documents
are attached.



ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commuission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,

Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production

April 6, 2004

SUPPLEMENTAL RESPONSE Item No. 2-28(A)-1
Page 1 of 1

In cases where CLP purchases UNEs from BellSouth, should BellSouth be required
not to refuse to provide DSL transport or DSL services (of any kind) to CLP and its
End Users, unless BellSouth has been expressly permitted to do so by the Authority?

Provide all documents in which BellSouth discusses, explains, adopts or refers to a
policy regarding whether BellSouth will provide, or agrees to provide, DSL services
of any kind to the End Users of a CLP served via UNEs purchased from BellSouth.

BellSouth objects to this request on the grounds that it is vague and ambiguous
because the phrase “DSL service” is not defined. BellSouth objects to this request on
the grounds that it is overly broad and unduly burdensome. BellSouth has thousands
of ICAs, legal pleadings, tariffs, and other documents that BellSouth would need to
locate, search, and review in order to respond to this request. BellSouth further
objects to this request on the grounds it potentially seeks information that is already a
matter of public record before this or another state commission or is readily
accessible to the Joint Petitioners through publicly available means; e.g., publicly
accessible website (http://cpr.bellsouth.com/CLEC docs/all states/index7.htm).
Particularly, in light of the voluminous nature of the Joint Petitioners’ request, the
Joint Petitioners are not entitled to require other parties to gather information that is
equally available and accessible to the Joint Petitioners. Moreover, BellSouth
objects on the ground that the information requested is irrelevant and not likely to
lead to the discovery of admissible evidence. The language contained in other ICAs
and documents involving different carriers and facts and which resulted either from
negotiation or arbitration is not relevant to the specific arbitration herein. Moreover,
the information requested is irrelevant because it purportedly seeks information
regarding the provision of DSL service, which is not a telecommunications service
and thus outside the scope of a Section 251 arbitration.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, responsive documents
are attached.



ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,

Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production

April 6, 2004

SUPPLEMENTAL RESPONSE Item No. 2-28(B)-1
Page 1 of 1

Where BellSouth provides such transport or services to CLP and its End Users,
should BellSouth be required to do so without charge until such time as it produces an
amendment proposal and the Parties amend this Agreement to incorporate terms that
are no less favorable, in any respect, than the rates, terms and conditions pursuant to
which BellSouth provides such transport and services to any other entity?

Provide all documents in which BellSouth discusses, explains, adopts or refers to the
rates, terms and conditions under which DSL service of some kind is provided to a
CLP or the customers of a CLP served via UNEs purchased from BellSouth.

BellSouth objects to this request on the grounds that it is vague and ambiguous
because the phrase “DSL service” is not defined. BellSouth objects to this request on
the grounds that it is overly broad and unduly burdensome. BellSouth has thousands
of ICAs, legal pleadings, tariffs, and other documents that BellSouth would need to
locate, search, and review in order to respond to this request. BellSouth further
objects to this request on the grounds it potentially seeks information that is already a
matter of public record before this or another state commission or is readily
accessible to the Joint Petitioners through publicly available means; e.g., publicly
accessible website (http;//cpr.bellsouth.com/CLEC/docs/all statev/index7.htm).
Particularly, in light of the voluminous nature of the Joint Petitioners’ request, the
Joint Petitioners are not entitled to require other parties to gather information that 1s
equally available and accessible to the Joint Petitioners. Moreover, BellSouth
objects on the ground that the information requested is irrelevant and not likely to
lead to the discovery of admissible evidence. The language contained in other ICAs
and documents involving different carriers and facts and which resulted either from
negotiation or arbitration is not relevant to the specific arbitration herein. Moreover,
the information requested is irrelevant because it purportedly seeks information
regarding the provision of DSL service, which is not a telecommunications service
and thus outside the scope of a Section 251 arbitration.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, see BellSouth’s First
Supplemental Response to the Joint Petitioners’ First Requests for Production of
Documents, Item No. 2-28(A)-1.



BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production

April 6, 2004

SUPPLEMENTAL RESPONSE Item No. 2-39-1
Page 1 of 1

ISSUE: Should the Parties be obligated to perform CNAM queries and pass such information _
on all calls exchanged between them, regardless of whether that would require
BellSouth to query a third party database provider?

REQUEST: Provide all documents in which BellSouth discusses, explains, adopts or refers to a
policy regarding whether BellSouth will issue CNAM queries and pass such
information on calls exchanged between itself and another carrier.

RESPONSE: BellSouth objects to this request on the grounds that it is overly broad and unduly
burdensome. BellSouth has thousands of ICAs, legal pleadings, tariffs, and other
documents that BellSouth would need to locate, search, and review in order to
respond to this request. BellSouth further objects to this request on the grounds it
potentially seeks information that is already a matter of public record before this or
another state commission or is readily accessible to the Joint Petitioners through
publicly available means; e.g., publicly accessible website
(hetp://epr.belisouth.com/CLEC/docs/all_states/index7.htm). Particularly, in light of the

. voluminous nature of the Joint Petitioners’ request, the Joint Petitioners are not
entitled to require other parties to gather information that is equally available and
accessible to the Joint Petitioners. Moreover, BellSouth objects on the ground that
the information requested is irrelevant and not likely to lead to the discovery of
admissible evidence. The language contained in other ICAs and documents
involving different carriers and facts and which resulted either from negotiation or
arbitration is not relevant to the specific arbitration herein. Moreover, the
information requested is irrelevant because it purportedly seeks information
regarding the provision of a non- telecommunications service and thus outside the
scope of a Section 251 arbitration.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, responsive documents
are attached. Attachment B contains BellSouth affiant Malika Blakely’s Affidavit
Exhibit B which is proprietary and is being provided pursuant to the terms of the
parties’ protective agreement.



ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production

April 6, 2004

SUPPLEMENTAL RESPONSE Item No. 2-39-2
Page 1 of 1

Should the Parties be obligated to perform CNAM queries and pass such information
on all calls exchanged between them, regardless of whether that would require
BellSouth to query a third party database provider?

Provide all documents in which BellSouth discusses, explains, adopts or refers to a
policy regarding whether it is technically feasible for BellSouth to issue CNAM
queries and pass such information on calls exchanged between itself and another
carrier. If an 1dentified document is an ICA or agreement, please provide: (a) the
name of the other party to the agreement; (b) the effective date of the agreement; (c)
the termination date of the agreement; (d) the paragraph or section number of the
agreement which contain the relevant provisions

BellSouth objects to this request on the grounds that it is overly broad and unduly
burdensome. BellSouth has thousands of ICAs, legal pleadings, tariffs, and other
documents that BellSouth would need to locate, search, and review in order to
respond to this request. BellSouth further objects to this request on the grounds it
potentially seeks information that is already a matter of public record before this or
another state commission or is readily accessible to the Joint Petitioners through
publicly available means; e.g., publicly accessible website
(http://cpr.bellsouth.com/CLEC/docs/all states/indexZ7.htm).
Particularly, in light of the voluminous nature of the Joint Petitioners’ request, the
Joint Petitioners are not entitled to require other parties to gather information that is
equally available and accessible to the Joint Petitioners. Moreover, BellSouth
objects on the ground that the information requested is irrelevant and not likely to
lead to the discovery of admissible evidence. The language contained in other ICAs
and documents involving different carriers and facts and which resulted either from
negotiation or arbitration is not relevant to the specific arbitration herein. Moreover,
the information requested is irrelevant because it purportedly seeks information
regarding the provision of a non- telecommunications service and thus outside the
scope of a Section 251 arbitration.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, see BellSouth’s First
Supplemental Response to the Joint Petitioners’ First Requests for Production of
Documents, Item No. 2-39-1.



ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production

April 6, 2004

SUPPLEMENTAL RESPONSE Item No. 2-39-3
Page 1 of 1

Should the Parties be obligated to perform CNAM queries and pass such information
on all calls exchanged between them, regardless of whether that would require
BellSouth to query a third party database provider?

Provide all documents which BellSouth discusses, explains, adopts or refers to a
policy regarding which party bears the cost when BellSouth issues CNAM queries
and pass such information on calls exchanged between itself and another carrier.

BellSouth objects to this request on the grounds that it is overly broad and unduly
burdensome. BellSouth has thousands of ICAs, legal pleadings, tariffs, and other
documents that BellSouth would need to locate, search, and review in order to
respond to this request. BellSouth further objects to this request on the grounds it
potentially seeks information that is already a matter of public record before this or
another state commission or 1s readily accessible to the Joint Petitioners through
publicly available means; e.g., publicly accessible website

(http:/ /cpr.bellsouth.com/CLEC/docs/all states/indexZ7.htm).
Particularly, in light of the voluminous nature of the Joint Petitioners’ request, the
Joint Petitioners are not entitled to require other parties to gather information that is
equally available and accessible to the Joint Petitioners. Moreover, BellSouth
objects on the ground that the information requested is irrelevant and not likely to
lead to the discovery of admissible evidence. The language contained in other ICAs
and documents involving different carriers and facts and which resulted either from
negotiation or arbitration is not relevant to the specific arbitration herein. Moreover
the information requested is irrelevant because it purportedly seeks information
regarding the provision of a non- telecommunications service and thus outside the
scope of a Section 251 arbitration.

b

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, see BellSouth’s First
Supplemental Response to the Joint Petitioners’ First Requests for Production of
Documents, Item No. 2-39-1.



BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Jont Petitioners’ 1st Request for Production
April 6, 2004

SUPPLEMENTAL RESPONSE Item No. 3-6-5
Page 1 of 1

ISSUE: Should BellSouth be able to charge the CLP a Tandem Intermediary Charge for the
transport and termination of Local Transit Traffic and ISP-Bound Transit Traffic?

REQUEST: Provide all documents regarding the percentage of the proposed TIC rate that
BellSouth seeks include in the Agreement that is attributable to unduplicated cost
recovery and that which represents profit.

RESPONSE: BellSouth objects to this request on the grounds that it is vague, ambiguous, and
unintelligible. Without clarification, BellSouth is unable to provide a response.
Regarding the request to produce cost information, BellSouth further objects on the
grounds that it requires the disclosure of confidential and propretary cost
information and to the extent that providing a response imposes an obligation on
BellSouth that does not exist under the law. Additionally, BellSouth objects to this
request on the grounds that the TIC rate is a market-based rate thus is irrelevant to
the issues in this docket.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, BellSouth does not
have any such documentation because the TIC 1s a market based rate.



BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production
April 6, 2004

SUPPLEMENTAL RESPONSE Item No. 7-8-1
Page 1 of 1

ISSUE: Should the amount of the deposit that BellSouth requires from CLP be reduced by
past due amounts owed by BellSouth to CLP?

REQUEST: Provide all documents in which BellSouth discusses, explains, adopts or refers to a
policy regarding its practices with respect to disputing and paying charges imposed
by CLPs.

RESPONSE: BellSouth objects to this request on the grounds that it is overly broad and unduly
burdensome. BellSouth has thousands of ICAs, legal pleadings, tariffs, and other
documents that BellSouth would need to locate, search, and review in order to
respond to this request. BellSouth further objects to this request on the grounds it
potentially seeks information that is already a matter of public record before this or
another state commission or is readily accessible to the Joint Petitioners through
publicly available means; €.g., publicly accessible website
(hitp://cpr.bellsouth.com/CLEC/docs/all states/index7.htm).
Particularly, in light of the voluminous nature of the Joint Petitioners’ request, the
Joint Petitioners are not entitled to require other parties to gather information that is
equally available and accessible to the Joint Petitioners. Moreover, BellSouth
objects on the ground that the information requested is irrelevant and not likely to
lead to the discovery of admissible evidence. The language contained in other ICAs
and documents involving different carriers and facts and which resulted either from
negotiation or arbitration is not relevant to the specific arbitration herein. BellSouth
further objects on the grounds that the request seeks information that 1s irrelevant and
not likely to lead to the discovery of admissible evidence as the conduct of
BellSouth’s own employees is not at 1ssue in this proceeding.

SUPPLEMENTAL RESPONSE:

Subject to and without waiving the previously filed objections, responsive documents
are attached. The information contained in Attachment B is proprietary and is being
provided to the parties pursuant to the terms of the parties’ protective agreement.



ISSUE:

REQUEST:

RESPONSE:

BellSouth Telecommunications, Inc.

North Carolina Utilities Commission

Docket Nos. P-772, Sub 8; P-913, Sub 5; P-989,
Sub 3; P-824, Sub 6; and P-1202, Sub 4

Joint Petitioners’ 1st Request for Production
April 6, 2004
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Should the amount of the deposit that BellSouth requires from CLP be reduced by
past due amounts owed by BellSouth to CLP?

Provide all documents stating the average or approximate average time in which
BellSouth disputes and.the average or approximate average time in which BellSouth
pays amount invoiced by CLPs.

BellSouth objects to this interrogatory on the grounds that it is irrelevant and not
likely to lead to the discovery of admissible evidence. Information relating to
BellSouth’s payment and dispute of CLPs bills is irrelevant to any issue in this
proceeding. Moreover, BellSouth objects on the grounds that the interrogatory 1s
vague and ambiguous as the interrogatory contains instructions that are unintelligible.
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2.
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- - | INTRODUCTION
_ l. This is an action for damages arising out of the unlawful, anticompetitive,
and fraudulent practices of BellSouth Corporation and its subsidiaries inciuding BellSouth
Telecommunications, Inc. (collectively “BellSouth™) whicil have constrained competition in
certain markets for local telecommunications services, In particular, BellSouth’s unlawful
conduct has hindered Covad Communications Company and DIECA Communications, Inc.
(collectively “Covad™), a significant new entrant in the marketplace, from competing to offer a
valuable new service, Digital Subscriber Line technology (“DSL™), to customers in local
telecommunications markets in BellSouth’s region.
JURISDICTION AND VENUE

2. This is a civil action arising under the antitrust laws of the United States.
This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 and 1ISU.S.C. § 15 over
the claims relating to violations of Sections 1 and 2 of the Sherman Act This Court has :
supplemental jurisdiction over the state law claims pursuant to 28 U.S.C. § 1367(a) because the
state and federal claims originate from a common nucleus of operative facts. In addition, this
Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332 because this is an action
between citizens of different states and the amount in controversy exceeds $75,000.

3. Venue is proper pursuant to 15 U.S.C. §22and 28 US.C. § 1391(b) and
(¢). Under28 U.S.C. § 1391(c), a corporation “shall be deemed to reside in any judicial district
in which it is subject to personal jurisdiction at the time the action is commenced.” Defendants
are subject to personal jurisdiction in this judicial district because their principal places of
business are located here. Under 28 U.S.C. § 1391(b), venue may be laid in “a judicial district
where any defendant resides, if all defendants reside in the same state.” In addition, a substantial
part of the events and omissions giving rise to the claims stated in this Complaint occurred in this
judicial district. 28 U.S.C. § 1391(b)(2).



THE PARTIES

4, Plaintiff Covad Communications Company is a California corporation

-with its principal place of business in Santa Clara, Califomia,

5. Plaintiff DIECA Communications, Inc., a wholly-owned subsidiary of
Covad Commumcatxons Group, is a Virginia corporation with its principal place of business in
Santa Clara, California. Plaintiffs are collectively referred to here as “Covad.”

6. Covad is a competitive local exchange carrier (“CLEC™), that is, it
competes with inf:umbent local exchange carriers (“ILECs™) such as BellSouth who have long
enjo;'ed the beneﬁts of monopoly power over local telecommunication services in a given
geographic area. Founded in 1996, C?vad is a publicly traded telecommunications company that
offers high-speed local telecommunications service by using Digital Subscriber Line or “DSL"
technology to connect customers to the Internet over local telephone lines. :

7. Covad’s direct customers are Internet service provxders (“ISPs”). Thp encL
users of the service are business and consumers who use DSL to connect to the Internet and to
enable their employees to connect with the businesses’ internal computer networks (or “local
area networks") from their homes using “virtual private network” software. They obtain both
DSL service and Internet access by contracting with ISPs to whom Covad sells DSL service, in
competition with BeliSouth.

8. Covad’s services directly benefit the end users - the individual Internet
users and employees themselves — by providing a relatively inexpensive and convenient
high‘-speed connection‘_ to-the Internet, and indirectly to their employers’ local area network. This
connection is described as “always on” because there is no need to dial into a network for each
use.

9. The Defendants in this case are BellSouth Corporation and BellSouth
Telecommunications, Inc. (hereafter collectively “BellSouth™). BellSouth Corporation is a

Georgia corporation with its principal place of business in Atlanta, Georgia. Defendant



BellSouth Telecommunications, Inc. is a wholly owned subsidiary of BellSouth Corporation. It
is a Georgia cox{:oratioh with its pancipal place of business in Atlanta, Georgia.

10.  BellSouth is one of the Regional Bell Operating Companies (“RBOCs")
that was divested from AT&T as part of the 1983 Modified-Final Judgment entered by the
Federal Djstrict Court for the District of Columbia, and permitted to provide local exchange
service throughout a specified region of the country which comprises all or significant parts of
Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina,
and Tennessee (the “BellSouth Region™).

- 11.  BellSouth Corporation (the parent) and its subsidiaries are effectively one
enterprise. BellSouth controls its subsidiaries to such a degree that they are merely its
instrumentalities and act as its extension. The facts alleged in this Complaint are wrongs that
BellSouth has perpetrated through its subsidiaries, which serve as instrumentalities acting on its
and their collective behalf, and wrongs in which BellSouth’s subsidiaries act as its agent and 3
alter ego. For example, BellSouth coordinates an overall position conceming access to physié:al -
facilities and provisioning of services. BellSouth operates a single wholesale operation on behalf |
of all the BellSouth subsidiaries. It coordinates the sale, joint advertising and marketing of its
own DSL services among all the BellSouth subsidiaries.

BACKGROUND
A. BellSouth’s Monopoly Over Local Telephone Service And Facilities

12.  BellSouth’s monopoly over local telecommunications services is founded
on its historical and continuing control of the ubiquitous physical facilities that form the massive
local telecommunications network in the BellSouth Region. Those physical facilities include,
among other.things: (1) millions of telephone lines (referred to as “loops™ in the industry) to
residential and business users; (2) many hundreds of “central offices” ~ buildings where
residential and business telephone lines converge and are connected to the rest of the local phone

network; (3) transmission facilities (referred to as “transport™) between central offices (as well as



poles, conduits, ducts, rights of way, and so forth); and (4) operations support systems, which are
all the system; used by BellSouth to order, provision, repair and maintain this extensive network.
' 13.  Asthe dominant, or in most cases, sole provider of local
'telecommunications facilities in the BellSouth Region, BeilSouth maintains overwhelming
control and monopoly power in the market for central offices, loops, transport and other
equipment necessary to make local telephone connections. Indeed, almost any local telephone
connection in the BellSouth Region — whether a traditional voice call or a data transmission
connection, such as to the Internet - relies largely, if not exclusively, on equipment owned by
BellSouth, and must be ordered and administered using BellSouth's operations support systems
(“OSS™).
14.  Covad was formed in 1996 to take advantage of the growing demand for
Internet access and the ILECs’ failure to respond to that demand. Covad uses DSL technology,
which provides high-speed data transmission (from 5 to 50 times faster than a 28.8k moden'é
over local telephone lines. Over the last ﬁvg years, high-speed connection to the Internet has
become critical to individuals and to businesses as Internet and local area network usage has
skyrocketed. DSL customers not only use their service to connect to the Internet, but also use
virtual private network software to telecommute by connecting through the Intemet to their
corporate local area networks. In addition to speed, Covad’s services offer customers the
advantage of paying a flat monthly fee, no matter how much time they spend using the services.
The service is “always on,” meaning that the user need not place a telephone call to a computer
network to use it - the connection is constant. Covad offers a superior product: a suite of DSL
services that offers price/performance packages superior to competing services offered by
BellSouth.
15.  DSL technology has been available for a number of years; however,

BellSouth and other ILECs had not been offering it on a broad scale because the ILECs did not

wish to reduce their revenues from more profitable services by offering DSL as an alternative,



__16.  Accessto BellSouth’s facilities is essentil i6'Covad and other
competitors, b'ecause alternative facilities are not reasonably or practically available,

Duplication of the Bell system’s ubiquitous physical facilities, even in a single metropolitan area,
would be prohibitively costly, time-consuming and redundant. There is no practical and
commergially viable way to provide widely available local voice or data service without relying

on BellSouth’s ubiquitous local telephone network.

B. Market Definitions

17.  Inthe BellSouth Region, Covad and other CLECs compete with BellSouth
in the market for local telecommunications services providing residences and small and
medium-sized businesses with connections to their Internet Service Providers (“ISPs™) - in other
words, the market for connecting people at home or at work to the Intemet through their ISP (the
“Local Internet Access Market”). i

18.  Currently, BellSouth dominates the Local Internet Access Market dxru!;lgh
the sale of four types of services: POTS, ISDN, DSL, and other high-capacity dedicated
services, including T-1 and Frame Relay service.

19.  POTS (“plain old telephone service”) is the basic, analog local

telecommunications service. Although POTS originally handled mostly voice calls, for the last

decade, POTS has been used for dial-up connections to the Internet and other computer networks

via rr;odems, including the 28.8k and 56k modems offered as standard equipment on most
personal computers. POTS provides the overwhelming majority of connections to ISPs and,
thus, to the Internet. POTS service, however, has several drawbacks. POTS operates at low
speeds (leading; for example, to long wait times as users download a web page) and users must
dial up each time they connect to the network. In some areas, users must pay long distance toll
charges for the ISP connection because there is no local Internet access.

20.  ISDN (“Integrated Services Digital Network™) service is a digital

telecommunications service that relies on the same telephone lines and infrastructure that



BellSouth uses_to provide POTS. BellSouth has used this fact to fout the benefits of ISDN. At
128 kilobits per second, [ISDN transmission speeds are several times faster than POTS, but they
are still slower than most types of DSL service. As with POTS, most ISDN services require
users to dial up each time they wish to use the service, resulting in per-minute usage charges that
can make ISDN prohibitively expensive. BellSouth actively markets its ISDN service to home
users and business customers for their telecommuter and other Internet connection needs.

21.  BellSouth offers other dedicated high-speed services, such as T-1 and
Frame Relay services, marketed under a variety of names. To use these services, customers in
some-cases pay BellSouth a flat monthly fee plus mileage.-based fees. BellSouth actively
markets these dedicated services to ISPs, their users, and to medium and large business
customers for Internet connections.
e 22." " "BellSouth, Covad and others offer DSL services that rely on the same?
telephone lines and infrastructure as POTS and ISDN. These services are much faster than :

POTS and ISDN, and use a constant, or dedicated, connection, thus eliminating the need to dial -

up every time a customer wants to connect to the Intemet. While Covad offers several different
types of DSL, BellSouth provides only ADSL (Asymmetrical Digital Subscriber Line), a service
in which download speed is greater than upload speed. BeliSouth markets this service to home
users under the FastAccess™ brand name. Covad’s DSL services, marketed under the brand
names TeleSpeed*™ and TeleSurfer™, provide a better combination of coverage, speed, cost, and
quality than BeliSouth’s offerings.

23.  Covad’s services compete with all of the above-mentioned BellSouth
services to meet the needs of the Local Intenet Access Market. BellSouth, however, retains an
overwhelming share of the market and wields monopoly power in it. In additipn, BeliSouth
controls the facilities used by Covad and other CLECs to compete with BellSouth.

24.  Demand for local telecommunications services — including demand in the

Local Intemet Access Market — is extremely localized. Specifically, each central office, which



serves several ._t_bousand customers, constitutes a separaté and incfé;ién:ient relevant market. This
is because each telephone customer’s loop connects to only one central office. There is no
overlap among central offices. Thus, ifa competitor such as Covad cannot place (or “collocate™)
Its equipment in a particular central office, it is shut out of that market: it cannot serve any
customet whose local loop terminates in that office. BellSouth, as the sole owner of nearly every
central office in the BellSouth Region, has monopoly power in each central office geographic
market in its service area. In those markets from which BellSouth has excluded Covad
altogether, its market share of the Local Internet Access Market approaches 100%. Its market
share remains extremely high even in those markets in which it has nominally allowed Covad

access, due to its anticompetitive conduct described below.

C. The Need For Access To BellSouth’s Network

25.  To compete against BellSouth, Covad requires access to essential pa.r?of

the local telephone network over which BellSouth exercises total control: _

2
%

called “collocation™); (2) the loop order placement and completion processes and databases
known as operations support systems or “OSS"™; (3) the actual loops that connect end users to

BeliSouth central offices, and (4) *

26.  Access to each of these features is essential to ensure that there is a
connection between Covad’s network, Covad’s customer (i.e., a particular Intemnet Service
Provider) and the customer’s end users (i.c., the people or businesses that use the ISP). Covad is
then able to use that connection to provide its high-speed DSL service. These, among other
elements of BellSouth’s network, are thus absolutely essential to Covad’s business.

27.  Moreover, access to collocation, OSS, loops and transport must be
dependable, timely and affordable. Although BeliSouth certainly can prevent Covad from



competing by denying effective collocation, OSS, loops er transport biitright, BellSouth can also
illegally wield i.ts monopoly power by other, less obvious means. For example, when BellSouth
forces Covad to wait months for loops or collocation, demands exorbitant fees, or provides
Covad with inadequate equipment, BellSouth has also effectively prevented Covad from
competing. This is particularly true in light of Covad’s business strategy, which focuses on
sp'eed of entry into the market and widespread geographic coverage. As to speed of market
entry, Covad has in several areas of the country been the first DSL provider, and that early start
has been crucial to Covad’s success. A first provider has the advantage of establishing long-term
contracts with customers and quickly developing brand-name recognition. Foot-dragging by an
ILEC in providing collocation, transport, OSS, or loops can, even in a few short moﬁths, result in
a tremendous loss of competitive advantage to a start-up such as Covad. In the BellSoutls
Region, Covad first-applied for collocation space in August, 1998, but was unable to offer ..
service until August,' 1999.
28.  Geographic coverage is also crucial. To be attractive to ISPs, Covad must
be able to serve customers across a broad geographic area, because it is important for ISPs to be
able to market their services to all of their customers, not just those served by selected central
offices. Thus, BellSouth’s refusal to provide Covad collocation in even a few central offices in a
given metropolitan area effectively limits Covad's ability to reach customers throughout the area,

and not merely in the denied COs.

D. The Interconnection Agreement

29.  Covad’s goal is to provide DSL service as a competitive alternative to
BeliSoutli"s dominatior 0f the Local Internet Access Market. BellSouth’s existing local
telephone network is absolutely essential to Covad’s ability to provide that competitive
alternative. BellSouthi completely controls that network, and no reasonable alternative to
BeliSouth’s network exists or could feasibly be created. As a resuit, Covad needs access to the
BellSouth network to compete. At the most elemental level, Covad requires BellSouth to do four



30.  To obtain the network access (including collocation, transport, OSS and

loops) necessary to compete against BellSouth, Covad entered into an interconnection agreement
(the “Agreement”) with BellSouth that applies in the states of Alabama, F lorida; Georgis;
Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee. The pri@g )
of services differs from state to state and is contained in addenda to the Agreement; otherwi? the
terms of the Agreement are applicable to all states in the BelISouth Region. The Agreement 'is
structured to provide Covad collocation and access to essential portions of BellSouth's network
on just, reasonable, and non-discriminatory terms, and fulfills some of BellSouth’s negotiation
duties under Section 252 of the Telecommunications Act of 1996 (the *“Telecom Act™). By
definition, execution of the Agreement does not itself satisfy BellSouth’s obligation to provide
Covad with collocation and unbundled network elements in a just, reasonable and
nondiscriminatory manner pursuant to that Agreement.

Collocation

31 Thc,Agreemem' provides for two types of collocation - physical

collocat}'_% (including both “caged” and “cageless™) and virtual collocation. Under physical
collocation arrangements, Covad places its own equipment in the central office and is supposed
to have round-the-clock access to that equipment. Under virtual collocation an;‘\ngements,

Covad is required to sell its equipment to BellSouth and then lease it back. CLEC access to the



equipment for mamtenance and repair is uncertain at best in virtyaj arrangements Physical
collocation is a far more preferable compeu;we alternative because it allows CLECs access to
their equipment at ail times, enabling them to maintain and ensure the quality of their service, a
critical comerstone in their efforts to compete by offering exceptional service. Asa result, it is
strongly favored by the Telecom Act and applicable FCC regulations.

32.  The Agreement grants Covad the right to occupy space within the
BellSouth premises, designated as “Collocation Space.” Should BellSouth determine that
insufficient space exists in a CO to provision collocation space to conform to Covad’s
applieation, it must notify Covad and must timely file a petition with the appro;;riate state public
utilities commission seeking a determination that no space is availaBle. |

33.  Physical collocation involves placement of Covad’s equipment in
BellSouth’s central office or other premises. Covad retains ownership of the equipment, has,
access to it and can operate, maintain, and upgrade it at will. Such direct access to its equipréem
enables Covad to control the quality of the service that Covad is using to compete with an IL%EC. -
like BellSouth, and thus Covad always prefers physical collocation arrangements. -

34.  For physical collocation, BellSouth initially required Covad either to'build
large caged enclosures or to lease large amounts of segregated space in the CO, despite Covad’s
need for very modest space. This imposed unnecessary delays and costs on Covad. In fact,
BellSouth refused to discuss alternative collocation arrangements and included language in the
original Agreement stating that “BellSouth will design and construct at (Covad’s] expense and
agreed to specifications, a wall or other delineation to establish a clear division between the
Collocation Space and other areas of the Central Office dedicated to BeliSouth's use.”
Furthermore, BellSouth routinely selected space for Covad’s equipment that would require
construction, addition of wiring and cabling, or augmentations to the power equipment or air

conditioning systems, rather than using existing, prepared space in the central office.
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. 35. Inresponse to this practice, the FCC speclfiééll;' mandated “cageless
collocation” in its March 31, 1999 Advanced Services Order. The FCC found efficient use of
collocation space to be crucial to the continued development of the competitive
telecommunications market, and concluded that ILECs had used the construction of cages as a
means of- delaying, and imposing substantial unnecessary costs upon, their competitors.
Consequently, the FCC ordered the ILECs to allow CLECs to collocate their equipment without
having to first pay for, and wait for, the construction of a cage. Since no construction is required,
the ILECs should be able to implement cageless collocation more quickly and xﬁore
inexpensively than caged collocation. The Advanced Services Order also required ILECs to
allow Covad to order collocation space in smaller increments than had been their practice.

36.  Physical cageless collocation demands very little space. Covad, for
example, can place its equipment in just a few feet of space at the ends of unfilled BellSouth;
lineups (a lineup is a row of bays housing BellSouth’s equipment), and in other spaces that *
already have lighting, heating, ventilation, air conditioning, cables, iron work, a;ld other ‘
essentials. |

37.  While physical collocation allows a chance for true competition, virtual
collocation hinders the CLEC by allowing the ILEC absolute control over the CLEC’s
equipment. In virtual collocation, Covad can put its equipment in a central ofﬁée, but has to sell
its equipment at some nominal cost (such as $1.00) to BellSouth. Thereafter, Covad has no right
to access, operate, maintain, or upgrade the collocated equipment. Instead, Covad must pay to
train BellSouth employees how to use Covad’s equipment, and then depends entirely on
BellSouth to maintain its service (also for a fee). In other words, virtual collocation is a method
by which a CLEC puts its proprietary technology and the quality of its service entirely in the
hands of its competitor and pays for the privilege. Of course, Covad has chosen virtual
collocation only when BeilSouth has denied physical collocation, leaving Covad no choice but to

accept virtual collocation or forgo serving all of the end users in the CO in question (and all I{SPs
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who demand Coverage in those COs). Virtual collocation puts Covad’s equipment, and thus its
service, at the mercy of BellSouth.
Oss

38.  The Agreement requires that BellSouth provide nondiscriminatory access
to its opgmtions support systems, or “OSS”, which is hecessary for Covad and other CLECs to
compete with BellSouth in the Local Internet Access Market. OSS is an umbrella term for all of
the electronic and manual operational systems used by BellSouth to pre-qualify orders, to place
orders, and to provision orders. OSS are composed of various “back office” systems, databases
and personnel that an ILEC uses to commercially provision telecommunications service to its
retail and wholesale customers. To a great extent, nondiscriminatory access to BellSouth’s 0SS
determines how successful Covad will be. BellSouth itself has elaborate OSS to enable its many
divisions, including its retail ADSL group, to run their businesses economically. The FCC has
determined that certain OSS functions ~ ~ pre-ordering, ordering, provisioning, repair and )
maintenance, and billing - are essential to competitive carriers to deliver local exchange and
exchange access service at the minimum lgv;l expected by customers.

39.  Electronic pre-ordering and ordering systems are critical to growing
Covad's business. Recognizing the opportunity to capture the DSL market, BellSouth has in
place electronic pre-ordering and ordenng systems for its own retail DSL semces Other ILECs
have developed Electronic Data Interface (“EDI") systems for competitive carriers to perform
the essential pre-ordering and ordering functions. EDI enables the ILECs and CLECs to
exchange data so that competitive carriers will be able to qualify Joops, place orders through
electronic means and constantly check on the status of orders as they move through the ILEC
ordering and provisioning process. BellSouth has failed to construct a EDI for pre-ordering,
ordering, repair and maintenance of DSL loops, despite its promises to provision an EDI systems

for DSL as long ago as September 1999. To the extent manual processes are part of BellSouth’s
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0SS, Covad must use manual processes as well, at great expense and with a tremendous loss of
efficiency.
' Loops

40.  To reach an end user, Covad depends on BellSouth to provision “local
loops,™ the copper wires connecting the end users to their serving central offices (or to an
intervening remote terminal between the end user premises and the central office). Commonly
referred to as the “last mile” to the residential customer, the loop is the part of the
communications network that is most difficult to duplicate, and over which BellSouth has the
most absolute monopoly power. The local loop has been recognized as essential to any form of
lo;:al telephone competition.

41.  Inmost cases, a loop is a simple pair of twisted copper wires that can carry
both analog voice signals and digital transmissions from the CO to the end user’s premises. alhe
particular DSL services available to an end user depend on'the user’s distance from the cenéal
office, i.e., the length of the loop. Nonetheless, virtually all potential end users in the BellSouth -
Region can be served with one of Covad’s DSL services. .

42.  The Agreement states that “BellSouth will offer loops capable of
supporting telecommunications services such as: POTS, Centrex, basic rate ISbN, analog PBX,
voice grade private line, and digital data (up to 64 kb/s), ADSL and HDSL.” The Agreement
obligates BellSouth to offer loops that are consistent with either its own techni_cal standards or
applicable industry standards, whichever is greater. Thus, if industry standards improve the
reach of certain types of loops, BellSouth is obligated to offer loops to Covad consistent with
industry standards.

Transport

43.  Transport facilities are another essential component of the local telephone

network, over which BellSouth maintains monopoly power in its service region. Transport

facilities are used to provide point-to-point, high bandwidth connections. When configuring a
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DSL network,-access to tmnSpon facilities is absolutel); essentia’l- t-o‘the ability to deliver service.
Covad utilizes a hub-and-spoke network configuration, which is the most efficient method of
bSL network configuration. Within a given metropolitan area, Covad designates one or more
.critically located COs as hub COs. Covad then utilizefs tra.nsport facilities to provide the
connection between various spoke COs and the hub CO. Thus, all the communications traffic
for each CO passes over the transport facilities to a hub CO, where that traffic is converged onto
another transport facility for transmission to Covad's own data center.

44.  Without transport, Covad’s network will not function. Transport delays
and denials - just like collocation delays and denials - render entire geographic regions, not just
individual customers, without the benefits of the choice of Covad’s competitive DSL services.
When Covad cannot obtafn transport between a spoke CO and a hub CO, Covad is unable to
offer any service, at all, in ihe spoke CO. This affects the desirability of Covad’s service in more
than just the CO directly affected, because Covad’s ISP customers highly value the ability t% '
offer DSL on a broad geographic basis. Worse, when Covad cannot obtain transport betwee;t a .
hub CO and its data center, it is unable to offer DSL service to any one of the COs connected to

that hub, rendering an entire metropolitan area without Covad’s competitive alternatives.

BELLSOUTH’S UNLAWFUL CONDUCT

45.  Because Covad’s market entry and service offerings pose a real threat to
BellSouth’s monopoly power in the Local Internet Access Markets in the BellSouth Region,
BellSouth has engaged in a pattern of anticompetitive conduct generally designed to leverage
BellSouth’s monopoly power obtained through its ubiquitous local telecommunications network
irito artificially enhanced market power in the Local Internet Access Markets. BellSouth has
engaged in a wide variety of unlawful, exclusionary and anticompetitive acts with the intent and
inevitable effect of injuring, thwarting or eliminating Covad as an actual or potential competitor.

46.  BellSouth’s anticompetitive conduct falls into four categories: (1) it

refused to allow Covad entry into certain markets (through denied or delayed provisioning of
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space for Covad’s equipment (“collocation™); (2) once BellSoutti-did allow Covad to place its
equipment, BellSouth’s manual systems made it prohibitively expensive and time-consuming to
place orders (especially given the volume of orders Covad planned to place); (3) once BellSouth
accepted a Covad order, BellSouth failed to provision it in-a timely and commercially reasonable
way; and (4) BellSouth erected a series of impediments to Covad’s penetration of its monopoly

hold on the Local Internet Access Market. Each of these will be discussed in dgtail below.

Collocation As Ap Exclusion Device

A.  Faise Collocation Denials
- 47.  Pursuant to the Agreement, BellSouth agreed to provide and Covad
regularly requested physical collocation in BellSouth COs throughout the BellSouth Region.
Covad cannot offer its services at all, in any BellSouth CO, without collocation of its own
equipment in that CO. Despite that clear and absolute need, and its own agreenient. BeIlSog:th

has continually denied Covad physical collocation despite its availability.

A TR RS

48.  Often, BellSouth's exclusion of Covad was simple and outright, and tgok )
the form of intentional false representations that no collocation space existed in given BellSouth
COs. One such example is BellSouth’s false denial of physical collocation in BellSouth’s
Alpharetta, Georgia CO. In August 1998, Covad applied for physical collocation in the
Alpharetta CO. BellSouth denied Covad's request, intentionally misrepresenting that there was
no available space. In December 1998, BellSouth informed Covad that the_re was a chance that
space would soon be available, and asked Covad to reapply for space. Covad réapplied. In
February 1999, BeliSouth informed Covad that it was on the waiting list for physical collocation
in the Alpharetta CO. By July 1999, BellSouth had still failed to offer Covad any physical
collocation space in the Alpharetta CO. Covad again applied for physical collocation, and was
told that another CLEC was ahead of Covad on the physical collocation waiting list. Covad
requested an inspection of the Alpharetta CO; BellSouth agreed in October 1999. At that point,

BeliSouth still maintained, falsely, that no physical collocation space was available in the
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Alpharetta CO. On October 20, 1999, representatives from Covad, Sprint and BeliSouth
attended the in;pection. It was obvious — indeed. a BellSouth representative admitted - that
there was ample space available for physical collocation, both in the old facility and the large
new addition that was completed in July 1999. On October 28, 1999, nearly fourteen months
after Covad's request for physical collocation and just eight days after the inspection, BellSouth
officially admitted space existed, and offered Covad physical collocation space in the Alpharetta
Co.

49.  The same pattern repeated itself elsewhere in BellSouth’s territory. For
example, Covad requested space for physical collocation in the Fayetteville, Georgia CO in
August 1998, and for space in the Miami (Golden Glades) CO in Florida, in Januar)l' 1999. In
each case, BellSouth intentionally misrepresented that no space was available for physical

collocation. In each instance, when Covad challenged BellSouth’s pronouncement and
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threatened to conduct an inspection, BellSouth’s fraud was revealed and it miraculously
“discovered™ space for collocation - though not without having first imposed substantial deléys -
on Covad. - -
B. Collocation Delays

50.  The process BellSouth established for providing collocation to Covad is
extremely burdensome and imposes unnecessary delay. The process works as follows: Covad
must submit an 8-page collocation application detailing the space needed and the equipment it
plans to place in that space, as well as providing BellSouth with $3,850 application fee.
BellSouth then returns a “price quote,” informing Covad that space is available and what it will
cost to have the collocation space provisioned. Covad must then place a “firm order” for the
collocation space, and pay one half of the space preparation fee, usually thousands of dollars.
After receiving the firm order, BellSouth begins to provision the space. BellSouth interposes
unnecessary, unreasonable and anticompetitive delays at each stage of the collqcation process.

1) Price Quotes
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" 31.  Even when BellSouth nominally deigned to provide collocation to Covad
it generally failed to do so in a commercially reasonable manner. Rather, BellSouth conS|stently
lmposed unnecessary, anticompetitive and unreasonable delays in the provisioning of collocation
space. The Agreement provides exceedingly generous timelines within which BellSouth is to
provision collocation space. First, BellSouth is to provide a price quote within 30 days of receipt
of a Covad collocation request. Second, BellSouth is to provide a fully built-out collocation
space within 120 days of receipt of Covad’s firm order for that space.

52.  BellSouth has consistently failed to adhere even to the generous time
mtervals prescribed in the Agreement. BellSouth collocation practices are flagrantly
anticompetitive, especially compared with other ILECs. While some of its fellow ILECs have
agreed and are able to retum price quotes within a month or less, BellSouth has made Covad wait

as long as 171 days for a price quote for collocation in the CO on Panola Road in Atlanta,

op » Ay BL U,

Georgia. Covad had to wait 150 days to get price quotes for collocation in central offices semng
Conyers, Roswell, and Marietta. For central offices in Norcrc')ss, Tucker, Lithonia, and Stone -
Mountain, Covad was forced to wait 123,133, 139, and 167 days, respectively, for the price
quotes. Significantly, the price quote is only the first of a long series of steps to obtaining
collocation space in a BeliSouth CO. By unnecessarily delaying Covad in this first step,

BellSouth is able to use its monopolistic control over its central offices to delay Covad’s ma.rket

entry.
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_ s BellSouth has the ability to produce price quotes in a faster time period, as
it has done so l;oth at will and when it has been ordered to do so by a state public service
commission. For example, for central offices in Lilburn and Smyma, BellSouth managed to
return to the price quote within 41 days. Although that interval is still unacceptably long, it is far
better than the almost six month delay Covad has experienced with other central office price
quotes. Additionally, when the Florida Public Service Commission ordered that BellSouth return
price quotes for central offices in Florida within 30 days, BellSouth complied. BellSouth can be
responsive when it chooses, but it simply prefers to add delay to the application process for
Covad. BellSouth’s dilatory collocation application process has impeded Covad’s
first-to-market strategy for deploying its DSL services. ' |

2) Provisioning

54:- - BellSouth performs no better when it comes to provisioning the _
collocation space it has promised to deliver. Again, the Agreement provides BellSouth w1ths |
. extremely generous intervals in which to complete provisioning of space. After receiving :
Covad’s deposit, BellSouth is to provisioq collocation space within 120 days, but even in
“‘extraordinary conditions,” not more than 180 days. In violation of the Agreement, BellSouth
routinely exceeds 120 days to provision collocation space. Furthermore, BeliSouth
unnecessarily waits the maximum time allowed under the Agreement before tumning over
collocation space, even when little or no space preparation is required. The same is true even
when BellSouth provisions “cageless” collocation, which does not require construction of a
special enclosure separating Covad’s space from the rest of the CO - despite the fact that the
intervals were developed on the assumption that BellSouth would be provisioning more time-
consuming “caged” collocation spaces.

S5.  These practices have resulted in unreasonably and anticompetitively long
delays in the provisioning of collocation space. For example, Covad had to wait 221 days from

its firm order before BellSouth tumed over collocation space in the Newman, Georgia CO.

18



Similarly, in Fort Lauderdale, Florida Covad waited 228 days for s_p'éz:e after its firm order, 247
days in Holly“;ood. Florida, and between 266 and 323 days after firm order in four other COs in
Florida. Similarly, in the Atlanta metropolitan area, Covad experienced delays requiring it to
wait more than 120 days after its firm order for collocation space in 17 of the first 35 COs in
which it ordered space.

56.  BellSouth’s collocation provisioning delays are unreasonable by any
measure. For example, another ILEC, US West, has demonstrated that it is possible to adhere to
a cageless collocation provisioning interval of 45 days. Unfortunately, BellSouth has imposed
the same sorts of lengthy delays when provisioning even the less burdensome cageless
collocation space.

57.  Overall, these ordering and provisioning delays have delayed Covad’s
entry in dozens of local markets in BellSouth’s Region, including those in Atlanta, Binningk_;am,
Charlotte, Greensboro, Jacksonville, Louisville, Memphis, Miami, Nashville, New Orleans, —;md
Raleigh. The combined delays from BellSouth’s dilatory tactics have encompassed periodsE
ranging from several months to approximately a year. For example, on August 25, 1998, Covad
applied for collocation in 25 Georgia COs. Of the 25 applications, 7 were for virtual collocation
and 18 were for physical collocation. BellSouth took anywhere from 61 to 233 days to provide
virtual collocation, and anywhere from 149 to 375 days to provide physical collocation. In North
Carolina, BellSouth provided the earliest physical collocation after 150 days and the latest after
244 days from Covad’s application. In Florida, BellSouth took anywhere from 230 days to 323
days to delivery physical collocation.

C. Improper Virtual Collocation Practices

58.  When BellSouth declines Covad's requests for physical collocation, it
sometimes offers virtual collocation as an alternative. In virtual collocation arrangements,
BellSouth owns, operates and maintains the equipment that Covad places in the CO in order to

provide DSL service to Covad customers; Covad depends on BeliSouth to provide all
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installation, maintenance and repairs to that equipment, and Cové'd-;;.a‘ys a fee for that service.
Covad also must pay the cost of training BellSouth personnel on Covad’s equipment. Physical
collocation, by contrast, allows Covad to lease space from BellSouth, and Covad owns, operates
and maintains its own equipment within the CO. Virtual collocation is not an acceptable
alternative to physical coilocation at an operational level. For example, Covad has experienced
unnecessarily extended periods of downtime when network problems have arisen in virtual
collocation COs, precisely because it could not obtain direct, immediate access to the CO when
problems arose. This diminishes the reliability of Covad’s service in COs served via virtual
collotation. BellSouth fraudulently insisted on virtual collocation in instances where it knew or
should have known physical collocation space was actually available, thus giving itself an
improper anticompetitive advantage.

'59. " BellSouth has also acted in an anticompetitive manner conceming the;
conversion of virtual collocation arrangements. As BellSouth has begun to allow cageless "
collocation, it has recognized the indefensibility of many of its prior claims of lack of colloc;tion -
space. As a result, it has nominally been allowing Covad to convert some virtual collocation
arrangements into cageless collocation. But BellSouth has consciously and persistently
structured those conversions to make them uneconomical and disadvantageous to Covad. The
efficient course would be for BellSouth simply to transfer back to Covad ownership of the
equipment that is currently being used to provide DSL service in each of the virtual collocation
arrangements, and allow Covad personnel to access and maintain it in its current location.
Instead, BellSouth has insisted that Covad must submit new applications for physical collocation
space and relocate its equipment, often only a few yards away from where it presently operates.
This posture forces Covad to choose either (1) to spend tens of thousands of dollars per CO on
duplicative equipment (and up to $100,000 per CO for buildout of new collocation space), or (2)
to endure lengthy downtime, unable to provide service, while waiting for BellSouth to provision

new space for the existing equipment.
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- 60. BellSouth’s insistence on this approach is in baci faith, and is calculated to-
disrupt Covad’s business. While BellSouth maintains that Covad's equipment must be relocated
for security reasons, the parties’ operating history proves otherwise. BellSouth has consistently
permitted — indeed, required — Covad to use its own personfel to access, maintain and repair its
equipment used in nominally *“virtual” collocation arran.gements. BellSouth is seeking
unilaterally, for its own anticompetitive purposes and without legitimate justification, to disrupt
that efficient economic relationship.

D. Other Collocation Interference
- 61.  BellSouth has imposed a variety of other obstacles designed to interpose
delay, uncertainty and unreliability into Covad’s efforts to obtain collocation, all with the intent
and effect of derailing Covad’s rapid deployment.

62.  For example, in February 2000, BellSouth abruptly halted Covad’s
deployment in Birmingham, Alabama and Nashville, Tennessee. After Covad had successfuﬁy
deployed equipment in over 200 COs in the BeliSouth Region, BellSouth suddenly changed ;is
practices and demanded that Covad’s installation vendor obtain proprietary BellSouth drawings

from BellSouth’s database, mark-up those drawings to show where Covad equipment was to be

placed, and input that information back into the BellSouth proprietary system. BellSouth refused

to let Covad’s vendor install any equipment until the new tasks were completed - a requirement
never before imposed on Covad or its installer. Because of BellSouth’s unilateral new
requirement for collocation, Covad’s network deployment was completely stopped in six central
offices in Birmingham and eleven central offices in Nashville.

63.  BellSouth continues to attempt to halt Covad’s deployment and to stifle
competition in Florida by requiring unnecessary building ﬁermits before physical collocation is
made available. For example, BellSouth has routinely assigned collocation space to Covad that
requires BellSouth to upgrade the HVAC system, run lighting, and/or run power to the

collocation space, despite the availability of existing space with in-place HVAC, lighting and
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power. BellSauth the_n contends that it is required to obtain construction permits for that work
before it can begin to provision even cageless collocation. BellSouth thus imposed substantial
delay in the provisioning of collocation space, while blaming factors allegedly outside its
control. .

64.  BellSouth has also interfered with Covad’s need to access its collocation
space. After Covad obtains collocation space from BellSouth, its transmission technicians and
other collocation personnel regularly need access to the collocation space. Despite this need for
access, BeliSouth has repeatedly provided Covad with keys or access cards that do not work, or
has Brovided Cévad with only some but not all of the keys necessary to access a central office or
has unreasonably delayed delivery of keys and access cards. BellSouth has also interfered with
Covad's access to nts collocanon space by routinely stacking equipment, ladders, garbage, and
other obstructxons in or near Covad’s collocation space. BellSouth apparently believes it is ﬁee
to use Covad’s collocation space for storage of BellSouth’s equipment, and has on at least om
instance used Covad’s space to shave metal-equipment, risking damage to Covad’s equipment.
Such conduct further delays Covad’s ability to enter the collocation space, install and maintain

its equipment, and thereby hinders Covad’s rapid deployment.

Transport As An Exclusion Device

65.  Inyet another attempt to slow Covad’s entrance into the DSL market,
BeliSouth has delayed in the provisioning of transport facilities. Transport facilities are very
high bandwidth telephone lines, and are one of several essential network elements Covad needs
to provide DSL service to its customers and which BellSouth has agreed to provide in the
Agreement. Covad uses transport facilities to provide high-speed line connections between
individual COs and hub COs, and between hub COs and Covad’s own data centers.

66.  BellSouth has opportunistically and in bad faith denied or delayed the
provisioning of transport facilities in order to cause unpredictable interruptions in Covad’s

network. For example, in Florida, Covad requested and was provisioned collocation space in
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over 13 BellSouth COs. Those COs provided Covad with access to thousands of potential DSL
customers. Co"vad corinected each of those COs to a hub CO via transport facilities. To provide
DSL service to the entire CO network, Covad needed BellSouth to provision just one more piece:
a transport line from the hub CO to Covad's data center. BellSouth refused to connect the hub
CO to Covad's data center, intentionally misrepresenting that no facilities existed and that it
would take several months to provide the necessary transport line. After Covad made this
incident public, BellSouth suddenly “found” transport facilities and provided the necessary

transport within three weeks.

Exclusionary Loop Practices

67.  Covad must overcome a series of obstacles to getting a loop to an end
user’s premises. First, as described below, Covad must manually order the loop from BellSouth
using the complex Local Service Request (“LSR") and Service Inquiry (“SI") forms, a process
designed to delay and obstruct rapid service. Once BellSouth accepts an order, BeliSouth then
provides Covad with a FOC (“Firm Order Commitment”) date on which the loop will be
delivered by BellSouth to the customer’s premises. Then, BellSouth must actually deliver a
working loop on that date. BellSouth excludes Covad from the marketplace by consistently
failing to meet its obligations in each of these areas.

A. Aaticompetitive Loop Ordering Processes

68.  When Covad receives an order for DSL service from one of its customers,
it must order the necessary loops from BellSouth. Remarkably, BellSouth does not offer an
electronic ordering system for Covad to use in purchasing its massive quantities of loops.
Worse, the completely manual ordering process Covad must use to order loops from BellSouth
is, by design, inept and calculated to produce delay, human error and uncertainty at every tumn.
As a starting point, BellSouth insists that each order must be typed by a Covad employee on a
Local Service Request (“LSR”) form, then the LSR form must be submitted manually by

facsimile from a Covad employee to a BeliSouth employee who then retypes the information into
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the BellSouth system. The LSR form itself is confusing and 'conr{p‘li.cated. and the facsimile
transmission of the LSR form often results in BellSouth claims that 1ts contents are illegible. As
a direct result, BellSouth rejects literally thousands of Covad orders on the basis that the LSR
form is either improperly filled out or is illegible. Often, BeliSouth rejects Covad's LSR forms
without any notification. Further compromising the accuracy of the manual ordering system,
BellSouth has at times tumed off its facsimile machines without notice, and has even changed
facsimile numbers without notice. As a result, Covad placed large numbers of orders that
BellSouth later contended it had never received. Covad was then forced to resubmit each order,
again by facsimile, a time-consuming and resource-intensive undertaking.

69.  The inherent problems in the inept loop ordering system are further -
intensified by the inability of the BellSouth system to identify rejected orders. Each order placed
by Covad receives a purchase order number (PON). During a Covad order’s circuitous route .
through BeliSouth’s processes, numerous Covad orders get lost, fail to be assigned FOC datf_:s.
get placed in “pending facilities™ or “no facilities™ hold lines, or are otherwise improperly
treated. Thus, Covad must rigorously check the status of each and every order on an almost
daily basis by looking for missing PONs on daily PON Status Reports to determine whether any
orders are missing or have been rejected. To do this, Covad must call BeliSouth to get
information or check several different websites posting the PON Status Reports, which are often
inaccurate or are updated infrequently.

70.  Once again, the system does not have to operate this way. Other ILECs
have developed automated electronic interfaces to handle ordering of local loops. Indeed,
BellSouth itself has developed automated electronic interfaces for other parts of its network ~ but
not for its DSL loop offerings, which are the lifeblood of Covad’s competitive DSL offering. In
this way, BellSouth adds another incremental layer of interference, attempting to increase and
perpetuate its stranglehold over the Local Intemet Access Market in its territory. The effects of

this illegal behavior are further compounded by BellSouth’s own internal electronic pre-ordering
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and ordering systems for its own DSL prt;ducfs, which p;ovide Béilﬂsl;auth with huge and
unwarranted competitﬁ/e advantages.

: 71.  Inorder to compete, Covad requires electronic access to loop information,
such as loop length and the presence of various electronic devices that may hinder DSL
transmissions. With this information, Covad and other CLECs can determine for the end user,
before making a sale, what kind of DSL service, if any, could be made available using a
particular loop. Currently, Covad customers sometimes must wait days or weeks before Covad
learns enough loop information’to enable Covad to teil the customer what DSL options are
available. In contrast, a customer to BeliSouth’s retail DSL service will usually know
immediately whether his or her location allows DSL service. This forced, discriminatory delay
has an enormous impact on Covad’s ability to compete with BellSouth. For example, an ISP that
resells BellSouth’s DSL service will be provided electronic interfaces to BellSouth’s loop
qualification database. In that way, the ISP can inform its end user immediately about what :
speed of service will be available. In contrast, an ISP providing DSL to end users through Ccivad i
will not have any access to loop qualification information immediately. Thus, BellSouth
prevents Covad from competing on an equal footing with BellSouth’s wholesale offerings to
ISPs. BellSouth gives itself the unique ability to tell consumers as soon as possible what
“flavors” of Internet access are available and how soon they can be installed. BellSouth
capitalizes on its monopolistic control over OSS and leverages it into control over downstream
Local Internet Access Markets in its Region. |

B.  Anticompetitive Loop Provisioning
72.  The problems with BellSouth’s loops do not end at the ordering stage.
Even after it takes Covad’s orders, BellSouth has consistently refused to provision loops to
Covad for its DSL customers in a timely and workable manner. For Covad to compete in the
Local Internet Access Markets, it must rely on BellSouth to fulfill its contractual obligations to,

among other things, (1) timely respond to Covad’s loop orders, (2) properly issue a firm order
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commitnient (FOC) date, (3) actually deliver the loop by the FOC date when one is issued, and
(4) when the loop is delivered, deliver it in working order. BellSouth systematically fails to
'perform one or more of those steps in a timely manner on virtually all of Covad’s loop orders.

73.  The problems are legion. For exarr.ole, BellSouth routinely changes the
loop delivery date without adequate notice. This injures Covad in two respects: its customer
often waits all day for the BellSouth technician to show up and deliver the loop (which BellSouth
never delivers), and Covad often sends one of its technicians to perform Covad’s part of the
installation on a loop that BellSouth has failed to timely deliver. Even more egregious, when
Belléouth does not complete an installation appointment, BellSouth requires Covad to
“supplement” Covad’s LSR to obtain a new FOC date - even if the appointment was not met due
to BellSouth’s error. If Covad does not *“supplement” an LSR for a new appointment date within
ten days — which requires filling out the same complex LSR form and faxing it to BellSouth
again - BellSouth will automatically cancel the order. Indeed, BeliSouth has cancelled service
for Covad customers after that service has been up and running, based on an erroneous (by
definition) notation by BellSouth that the installation appointment was not met.

74.  This system places the entire burden on Covad to drive BeliSouth to
perform its contractual obligation to provide loops in a timely fashion and to correct BellSouth's
failures to do so. This system is not only structured to impede Covad, but it is specifically
designed to (and successfully does) increase the chance that Covad orders will be canceled,
permitting BellSouth to leverage its monopoly over loops to exclude competition in and gain
control of the Local Internet Access Markets.

C.  False Limitations On ADSL Loops

75.  Covad’s equipment will enable it to provide some type of DSL service to
virtually everyone in the BellSouth Region. To do so, Covad needs only unrestricted access to
the network elements it buys from BellSouth. Rather than providing a single loop capable of
supporting all DSL services, as it is both possible and most efficient to do, BellSouth has
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constructt_zd an _flaborate and unnecessarily confusing array of loop dfferings for Covad’s service.
Each lo-op typé is strictly controlled by BellSouth and BellSouth places, arbitrarily, limits on
those loops to further disadvantage Covad and other competitors. BellSouth provides four types
of loops that Covad can use for XDSL service: HDSL, ADSL, UCL, and ISDN. According to
the BellSouth limitations on these loops, the type of loop Covad must order depends on the
distance over which the DSL service is to be provided and the type of service to be provided.

76.  Itis Covad’s prerogative to offer whatever services it deems appropriate.
Under the Agreement, BellSouth’s obligation is to provide loops that fulfill Covad’s orders. In
doing so, BellSouth agreed to provide loops consistent with either its own technical standards or
applicable industry standards, whichever is greater. Thus, when Covad orders an ADSL loop,
BellSouth must provide a loop meeting the industry standard for ADSL loops, the Revised
Resistance Design (“RRD™), which allows the loop to run up to 18,000 feet from the central
office. Of course, if industry standards subsequently improve the reach of certain types of loops,
BellSouth is obligated to offer loops to Covad meeting those higher industry standards.

77.  BellSouth decided to disregard the industry standard governing ADSL
loop length. When Covad began placing ;\DSL loop orders in August 1999, BellSouth refused
to allow Covad to purchase ADSL loops for distances longer than 9,000 or 12,000 feet,
depending on the size of the wire present. Significantly, no other ILEC in the entire country has
attempted to impose the loop length limitation that BeliSouth imposed on Covad. Immediately
alarmed at BellSouth’s refusal to allow Covad to service a huge segment of customers, Covad
demanded that BellSouth change this arbitrary policy. BellSouth refused.

78.  Instead, BellSouth decided to create a new loop offering, called the
Unbundled Copper Loop (“UCL™), that would extend up to 18,000 feet from a central office and
would support ADSL. In an attempt to force Covad to order UCL loops, and to enter into the

UCL Amendment and buy this “new" loop product at a substantially higher price, BeliSouth
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refused to provide even a single UCL loop until Covad executed'an amendment to the
Agreement. )

79.  BellSouth’s negotiating tactics concerning the UCL Amendment
‘demonstrate its anticompetitive intent. In connection withits proposal of new UCL loop rates,
BellSouth was obliged to provide cost data to Covad, dpon its request. Furthermore, BeliSouth
Wwas not permitted to require the execution of a Non-Disclosure Agreement that prohibits a party
from disclosing information to the Commission or a state commission. BellSouth expressly
violated both these requirements. In April 1999, BellSouth sent Covad a proposed UCL
Amendment to the Agreement. Since the proposed prices were as much as 11 times greater than
another regional ILEC’s prices for the same type of loop, Covad requested cost data to support
these extremely high nonrecurring and recurring charges for the UCL loop. In June 1999,
BellSouth refused to provide cost data because it claimed the data was proprietary and

confidential. In September 1999, BellSouth agreed to allow Covad to review the cost data o;_ﬁy

why

if Covad signed a Non-Disclosure Agreement which would have precluded Covad from
disclosing to any regulatory authority the substance of the negotiations between the parties
relating to the UCL Amendment, unless Covad was subpoenaed or otherwise required to do so
by law. BellSouth was ultimately fined by the FCC for this bad faith tactic. In the meantime,
however, Covad was unable to purchase loops for.a huge segment of its potential orders.

80.  That inability to order and purchase loops for a large proportion of its
potential orders ground Covad’s business to a near halt in the BellSouth Region. Faced with no
other altenative, Covad acquiesced and signed the UCL Amendment on September 30, 1999.
Covad returned the signed UCL Amendment with a letter protesting the exorbitant costs,
BellSouth’s refusal to commit to specific time intervals for the delivery of a loop and
BellSouth’s refusal to provide supporting data for the cost of this loop. In response, BellSouth
demanded that Covad withdraw the September 30, 1999 accompanying letter. BellSouth
threatened to delay the signing of the UCL Amendment, and, therefore delay the provisioning of
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UCL loops Agam. in an effort to get its business in the BellSoiith Reglon moving, Covad
withdrew the September 30, 1999 letter on October 1, 1999,

81.  BellSouth compounded the problem created by its unlawfiu] insistence on
UCL loops by setting unreasonably high nonrecurring charges for those loops: $632.52 in
Georgia; $641.12 in Florida; and $630.69 in North Carolina. Other ILECs in states in the
BellSouth Region charge only $57.75 (GTE F lorida) and $89.14 (Sprint) for the same type of
loop. BellSouth’s charges are anticompetitive on their face. Thus, BellSouth created a two-
pronged barrier to competition by Covad. Initially, Covad could not compete at all for customers
who.resided beyond the artificially short loop lengths mandated by BellSouth - BellSouth simply
refused to provide Covad any ADSL loop for such customers. Later, with its introduction of the
UCL loop, BellSouth constructed a classic Hobson’s choice. Either Covad could choose to order
the anticompetitively overpriced UCL loops, or it could forego offering ADSL service to anx

customers with loops longer than BellSouth’s improperly imposed loop length. The price
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difference between the ADSL loop BellSouth was required tq provide under the Agreement, and -
the UCL loops it agreed to provide, is enormous. For example, a single UCL loop costs $253.85
more than an ADSL loop in Georgia; $527.27 more in Florida; and $350.54 more in North
Carolina.

82.  Finally, BellSouth admitted that the loop limitation it placed on its ADSL
loops was false. After months of buying the UCL under protest, on February 22, 2000 BellSouth
suddenly announced that it would begin on March 22, 2000 to provide ADSL loops that met the
RRD criteria and were up to 18,000 feet long. BellSouth acknowledged that the proper standard
for ADSL loops was the RRD and that it would begin to apply that standard to its ADSL loops.
BeliSouth’s unilateral reversal shows the arbitrary nature of its prior position and reveals how
impervious BellSouth believes itself to be from penalty for blatant anticompetitive policies.
Moreover, even after BellSouth abandoned its arbitrary loop length limitation, it chose not to

immediately cease its unlawful practices. After admitting its position lacked merit, BeliSouth
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made Covad and other DSL providers wait néarly a month before it made loops available in
accordance with the proper technical specifications.
: 83.  Prior to BellSouth’s admission that the ADSL loop should be up to 18,000
feet, BellSouth itself did not provide DSL service to any customers beyond 12,000 feet from the
CO. Through its false ADSL loop definition, BellSouth limited competitive carriers to serving
only the customers BellSouth was choosing to serve. When BellSouth deemed itself ready to
extend its own retail offerings to customers up to 18,000 feet from the central office, BellSouth
then allowed competitors to provision loops to that same distance at the cost of the lower ADSL
loop brice. Again, BellSouth leveraged its monopolistic control over loops to solidify its control
over the downstream Local Internet Access Markets.
D. Exclusionary Line Sharing Practices
“ 84.  BellSouth has acted in an aggressively anticompetitive manner with regard
to a particularly promising mechanism for delivery of DSL service known as “line sharing.™-
Line sharing involves provisioning ADSL service over the same local loop the customer use; for
its POTS telephone service. Because voice traffic and data traffic use distinct frequencies of a
single loop, both services can function on the same loop without causing interference with the
other service. Thus, in order to receive ADSL service via line sharing, a customer need not have
a second local loop provisioned to its residence; ADSL can be provisioned over the customer's
existing telephone line. Given the ordering, operational and provisioning barriers BellSouth has
imposed on CLECs’ ability to obtain unbundled local loops on which to provision ADSL, line
sharing should offer a more efficient means to provide ADSL service. BeliSouth’s
anticompetitive conduct has made that not so.
85.  BellSouth’s anticompetitive line sharing practices fall into three main
categories. First, BellSouth did not offer line sharing at all until the FCC ordered it to do so. _
Second, it does not permit Covad to offer line sharing to any of the scores of thousands of

BellSouth ADSL customers who already receive line-shared ADSL service from BellSouth.
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Third, BellSouth has erected numerous l;arriérs prevemi;lg Céva&l from effectively and reliably
offering line-shared AbSL service even to customers who do not already receive ADSL service
t‘.rom BellSouth. In combination, these practices have essentiaily prevented Covad from offering
customers any viable line sharing alternative, and have'enh‘anced BeliSouth’s control over the
Local Internet Access Markets.

86.  From the beginning of the parties’ relationship, Covad would have
preferred in many instances, to share an existing line by leasing from BellSouth only the high
frequency portion of an existing loop. Such line sharing arrangements were feasible,
economical, and could resolve many of the problems and delays caused by its poor loop
provisioning practices. BellSouth knew that line sharing was preferable because it uses line
sharing to provision its own retail DSL service. Despite, or because of, these advantages,
BellSouth used its local loop monopoly to maintain an unlawful competitive advantage by -
refusing to offer line sharing to CLECs until the FCC ordered it to do so (and indeed for mon;hs
afterward). Instead, it demanded that Covad face the unnecessary hurdles of ordering a secor:;d,
stand-alone loop for each customer.

87.  After it nominally began offering line sharing, BellSouth erected an
impenetrable competitive barrier around its own existing ADSL customers, in a conscious effort
to forestall competition from Covad. BellSouth uses line sharing as the predominant means by
whigh it provisions ADSL on a retail basis. BellSouth has over 140,000 ADSL customers
receiving line-shared service, comprising the overwhelming portion of BellSouth’s total ADSL
business. Covad would like to compete for the business of those line-share ADSL customers, to
persuade them to migrate their business to Covad. BellSouth has made that impossible.

88.  BellSouth has failed, despite Covad's request, to develop any mechanism
by which Covad can offer an existing BellSouth ADSL customer a seamless transfer to Covad
line-shared service. Recently, and only after it was ordered to do so by the FCC, BeliSouth
developed processes by which Covad supposedly may order line-shared ADSL service for some
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customers - but not if they already recei\-/e line-shared A—DSL ser;ice from BellSouth. Instead,
for all such customers; Covad must order a freestanding unbundled loop from BellSouth.

89.  Thus, to compete for BellSouth’s existing ADSL customers - and
BellSouth has openly promoted its goal of expanding its DSL customer base to 600,000 lines by
the end of 2001 - Covad cannot offer the more economical, timely and efﬁciet‘n altenative of
line-shared service. It can only attempt to take away those customers by offering the more
expensive, more time consuming and, given BellSouth’s provisioning habits, more unreliable
option of second line DSL service. The result is that Covad’s ability to compete with BellSouth
for DSL customers is seriously hindered.

90.  Finally, even when Covad has attempted to obtain line-shared ADSL
service for customers for whom BeliSouth does not currently provide ADSL service, BellSouth
has delayed and obstructed Covad’s efforts to compete. Among other anticompetitive behavior,
BellSouth has incorrectly installed critical central office equipment necessary to provision liée_
sharing (known as “splitters,” which are used to separate the voice traffic from the data trafﬁ; in .
the central office), BellSouth has failed to-make the necessary connections on the loops to enable
Covad to provide its service, and BellSouth has caused huge numbers of Covad orders to be
cancelled. This has had the effect of halting Covad’s aggressive rollout of ADSL over line-
shared loops, harming Covad’s reputation in the marketplace and damaging its business
relationship with ISPs and end users. All of this has reduced competition, and perpetuated

BellSouth’s monopoly position, in the Local Internet Access Markets in the BeliSouth Region.

Price Squeeze
91.  BellSouth has attempted to take unlawful advantage of Covad’s status as

ootn a customer and a competitor of BellSouth. As a customer, Covad obtains from BellSouth
several essential inputs needed to provide Covad-brand DSL service. Pursuant to the
Agreement, Covad obtains these essential inputs, including local loops, from BellSouth at

wholesale. But Covad is also a competitor, and seils its DSL service in competition with
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BellSouth’s many competing services, -including POTS, ISDN, BellSouth’s own FastAccess®™

DSL service and BellSouth’s other high capacity dedicated services. BellSouth capitalizes on

. this situation. It i imposes upon Covad a two-pronged pricing structure that makes it

uneconomical for Covad to compete with BellSouth. BellSouth has developed an
anticompetitive cost;allocation scheme, based on the fact that Covad and other CLECs are both
BellSouth § customers and its competitors. To prevent competition, BellSouth allocates its costs
to the portions of its service that Covad and other competitors must buy - the loops ~ and away
from those portions of its service where BellSouth faces competitors, such as Covad.

_ 92.  BellSouth has set the wholesale prices for its ISDN and DSL loops at a
level far higher than a fair price. BellSouth charges two types of fees for local loops: recurring
and non-recurring charges. Non-recurring charges are one time, up front charges that
purportedly reflect the cost of provisioning the local loop. BellSouth charges Covad hundreds of
dollars per loop in non-recurring charges. On top of those standard non-recurring charges, ‘
BellSouth also frequently i imposes additional non-recurring construction or conditioning charges, -
which are even higher. BellSouth has also set prohibitively high monthly wholesale recurring
fees for its unbundled local loops. The wholesale prices BeliSouth offers to ISPs for DSL )
service, as well as its retail prices for combined DSL and Intemet access service, are set so low
relative to its unbundled wholesale loop prices that Covad cannot meet BellSouth's wholesale or
retail prices and still make a reasonable return on i-ts investment, If Covad charged retail
DSL/Internet access customers the same price as BellSouth does, or charged comparable
wholesale DSL prices, Covad could not recover the cost of providing the service, e.g., loop costs,
collocation costs, transport costs, corporate overhead and sales and marketing costs.

93.  BellSouth’s manipulation of loop prices and costs by itself has provided
BellSouth an unfair advantage, wholly unrelated to legitimate economic factors. If BellSouth
had charged itself the same wholesale price for loops, BeliSouth could not make a profit from its
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DSL service at current prices. Conversely, if BellSouth™s wholesale and retail costs were fully
allocated, the “-rholesale profit margin would be significantly greater than its retail profit margin.

94.  BellSouth has acted with full knowledge and intent in creating this price
squeeze. BellSouth achieves the unlawful price squeeze by allocating costs so as to apportion
only a dg mimimis cost to the loops over which it provides its own DSL service. For example,
when BellSouth provides DSL service, it does so by using the high-frequency portion of installed
loops that it is already using to provide analog voice service. By offering itself line sharing,
BellSouth puts itself in a position to allocate virtually all of the costs of the local loop to the
analog voice service consumers receive, and virtually no cost to the DSL service carried over the
same phone line. Were BellSouth to conduct a proper cost allocation, it would apportion much
lower costs to the analog voice portion of the loop. As the costs are presently allocated,
BellSouth must necessarily realize a significantly higher profit margin on its wholesale sales (for
which it faces no competition) than it does on the corresponding retail sales (for which Cova%! is .
attempting to compete). )

95.  BellSouth intended this artificial cost allocation to harm Covad, and it did. _
First, BellSouth did not offer line sharing to Covad at all until June 2000. As a result, for most
of the relevant period, Covad has been entirely unable to obtain the costing benefits of line
sharing. Covad was left, instead, to purchase the much more expensive and unnecessary stand-
alone loops, or be unable to offer any competition at all. Second, since June 2000, line sharing
has been available to Covad only on a very limited basis, and BellSouth has failed to develop
processes to provision it in a timely and dependable manner. Thus, while BellSouth has installed
approximately 140,000 line-shared DSL lines for its own retail customers, it has installed fewer
than 400 line-shared lines for Covad, despite Covad’s placement of thousands of orders.
Moreover, even after it has nominally allowed Covad to obtain line-shared lines, BellSouth has

continued to impose exorbitant non-recurring charges that it does not impose upon itself or its



own retai custemers. BellSouth’s actions demonstrate that it has consciously acted to create and

protect a price squeeze for its own benefit, and to the detriment of competition.

Other Anticompetitive Conduct

A. Chronic And Intentional Understaffing |

96.  BellSouth has strategically understaffed its wholesale division to slow
down the processing of Covad orders, further hindering Covad’s ability to compete. BellSouth
has at times had a backlog of over 5,000 Covad orders. On several occasions, BellSouth has
asked Covad to stop inquiring about problem orders because it did not even have adequate
resources to process Covad’s new orders. For example, BellSouth asked Covad in a November
12, 1999 electronic mail, “Please attempt to not status me on PONs today. I have about 5,000 SI
responses that I'm trying to getout . . . ."” BellSouth has refused to increase the staffing of its
wholesale orc-!en'r;g- division, an;i its inability to timely process Covad’s orders has directly v
damaged Covad. :

B. “Vaporware” False Advertising —

97.  BellSouth, like Covad, has experienced delays in the provisioning of loops
for its DSL customers. BellSouth has engaged in activities designed to mask its own inability to
deliver timely service, so as to prevent Covad from gaining any significant market share as a
first-to-market competitor with BellSouth in the DSL market. One such activity is BellSouth’s
knowingly false, misleading and fraudulent marketing campaign for its DSL FastAccess™
product.

98.  For example, BellSouth advertises on its website that it will use its best
efforts to install DSL within 10 to 14 business days from the date of customers’ order. See
<https:/fastl.corp.bellsouth.net/adsl/faq.jsp#installation3> (“How scon can I get DSL installed?
We make every effort to ship self-install kits for re;:eipt within 10-12 business days of order
placement. For technician installations, we make every effort to schedule an installer within 10-

14 business days of your order."); see also <https://fast].corp.bellsouth.net/adsl/install.jsp>.
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Additionaily, BellSouth offers with each- new order for ISSL sew};:e two months of service for
the price of one, a free DSL modem, and a “new reduced monthly rate™ of $40.00 per month.
See <https:/fast] .corp.bellsouth.net/adsl/index.jsp>. BellSouth makes these promises despite its
clear lack of resources devoted to provisioning DSL services. BellSouth’s representation that it
can procéss DSL orders within ten to fourteen business days is patently false, and seeks to
occupy the market with a product that cannot be delivered. BellSouth’s false advertising is
anticompetitive conduct in violation of Section 2 of the Sherman Act.

C.  Improper Solicitation of Covad Customers

99.  BellSouth is required by the Telecom Act, 47 U.S.C. § 222, to keep
confidential any information it acquires about Covad’s customers by virtue of performing
wholesale services for'Covad. BeliSouth is not permitted to use such information for its own
retail marketing purposes. Despite this statutory prohibition, BellSouth’s wholesale divisior has
provided its retail DSL division with information about Covad’s collocation requests. Thus:
BellSouth has the confidential marketing and business plans of its competitors, information that
Covad does not have about BellSouth.

100.  BellSouth takes advantage of the information it gains as Covad’s
wholesale service provider to solicit retail business from Covad’s customers. For example, for
each Covad order, BellSouth technicians must visit customer premises to install the loops Covad
leases to provide DSL service (except line-shared orders). During these visits, BeliSouth
technicians regularly solicit the customers to place orders with BellSouth. Covad’s ISP partners
report that, once they place an order for Covad service, many of their customers receive
solicitation calls from BellSouth, which indicates that BellSouth’s wholesale division provides
its retail divnrsion the names of customers who are interested in DSL service. This customer list
is particularly valuable because it constitutes a pre-selected list of persons who have already

ordered DSL service. While making these calls to solicit Covad’s customers, BellSouth is
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simultaneously delaying the provisioning of that loop for the ‘end’user through the series of

illegal anticompetitive activities described in this Complaint.

101.  For example, misusing the information it has gained in its role as

"wholesaler, BellSouth has repeatedly approached Covad’s-customers who have experienced

delays in the provisioning of Covad DSL service and have stated that if they switch to BellSouth
DSL service they will be connected immediately. In one instance, BellSouth told a Covad
customer there were no loops available to provide Covad IDSL service. BellSouth then told the
Covad customer that he could order BellSouth’s ISDN service. The customer ordered
BellSouth’s ISDN service, and his ISDN service was provisioned within one week of his order,
despite the fact that BellSouth’s ISDN service and Covad’s IDSL service are provisioned over
the same loop. In other cases, BellSouth contacted Covad customers upon their placing orders,
and told them that BellSouth’s DSL service was better than Covad’s, and that BellSouth’s DSL
service could be installed faster than Covad’s DSL service, all in a conscious attempt to stea;!
Covad’s customers. . i ‘
EFFECTS ON CdVAD AND CONSUMERS

102. The effect of BellSouth’s collocation, OSS, transport, loop, marketing,
pricing and other practices is simple - BellSouth has grievously harmed Covad by excluding it
from the marketplace. Covad’s strategy was to enter the BellSouth Region as quickly as possible
and become the leading provider of DSL in it. BellSouth did everything it could do to prevent
Covad from gaining any significant share of that market, and delayed Covad’s ability to provide
DSL service to consumers in that market. From the outset, and continually thereafter, Covad
was met with stall tactics, delays, and refusals to provide essential facilities.

103. For example, BellSouth’s collocation delays and denials {:revented Covad
from offering any service for over a year after it first applied for collocation in BellSouth’s
region. Even after the initial applications, BellSouth continued to impose lengthy delays on

Covad’s collocation efforts. These delays prevented Covad from offering any service at all in
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the COs from which it was excluded, an;i greatly hampered its al;iliéy to offer services in other
C Os in the same metropolitan areas as well. BellSouth’s transport delays, and abysn;al loop
ordering and provisioning performance also prevented Covad from offering service to countless
potential customers. )

104.  As another example, BellSouth’s unlawful conduct and abuse of its
monopoly power with regard to OSS functions also dramatically damaged Covad’s ability to
compete for the business of ISP customers and their end users. For example, an ISP that resells
BellSouth’s DSL service is provided electronic interfaces to BellSouth's loop qualification
database. In that way, the BellSouth ISP can inform its end user immediately about what speed
of service will be available. But BellSouth will not provide that information to Covad when it
orders a loop for one of its [SP customers ~ nor, as a result, to any end-user using Covad’s DSL
service. As a result, Covad’s sales force is unable to tell customers what DSL services are -
available, and Covad’s ability to successfully compete for the business of ISPs is seriously *
hampered. -

105. Overall, the effect on Covad was severe. BellSouth’s conduct delayed
Covad’s introduction of service by over a year at the outset, and imposed other hurdles since that
have greatly reduced Covad’s market share in the Local Intemet Access Markets, reduced
Covad’s revenues, and significantly increased its costs. BellSouth completely deprived Covad of
the benefits of being a “first mover” in the relevant markets. All of this had the effect of
decreasing substantially Covad’s presence in the Local Internet Access Markets in the BellSouth
Region. At the same time, BellSouth succeeded in using its control over the local network to
solidify its dominance in the Local Intemet Access Markets.

106. As adirect and proximate result of Defendants’ unlawful conduct,
Covad’s market entry has been impeded and frustrated, and Covad has been foreclosed from
markets and has lost sales, profits, and the value of its business. Covad has suffered and will

continue to suffer irreparable harm through loss of and injury to its trade and business in that
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(a) Covad has been and will be precluded from entering into c;ont‘fa-c;s for the sale of competitive
local telecommunications services, (b) Covad has been and will be precluded from carrying out
c-ontracts already entered into for the sale of competitive local telecommunications services;

(¢) Covad has been and will continue to be irreparably harmed in its reputation and goodwill;

(d) Covad and other competitive local telecommunications service providers will be hampered in
marketing, selling and providing their services; and (e) independent sources for
telecommunications transmission services to the Local Internet Access Markets will be deterred
and eliminated.

- 107. Defendants’ conduct is harmful to competition and consumers in that it
has had and will continue to have the effects of: (a) denying Covad access to the Local Intenet
Access Markets; (b) denying the public free choice in the Local Interet Access Markets; (c)
affecting a substantial amount of commerce in the Local Intemnet Access Markets; (d)
substantially lessening competition and tending to create or maintain a monopoly in the Loczl::
Internet Access Markets; (e) creating higher prices for the Local Internet Access Markets; (t)'

forcing consumers to use inferior local telecommunications services in the Local Intemet Access

Markets; and (g) stifling the development of new and better local telecommunications services.

FIRST CAUSE OF ACTION
Sherman Act, Section 2 - Essential Facilities Doctrine

108. Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

109. BellSouth has monopoly power in all relevant local telecommunications
markets, including the Local Internet Access Markets, as well as in the market for central offices,
OSS, transport facilities and local loops in the entirety of the BellSouth Region. Among other
things, BellSouth enjoys the only ubiquitous physical local telecommunications network within
the BellSouth Region.

110.  Barriers to entry faced by competitors like Covad wishing to provide any

local telecommunications services are extremely high, and would be even if BellSouth did not
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artificially inftate these barriers, because BellSouth controls the }acilities necessary for any
CLEC to provide those services. The costs in money and time of replicating the necessary
-ponions of that ubiquitous network are prohibitively high. Further, alternative means of
reaching local telecommunications consumers either do not exist or are not practicable.

I11.  BellSouth has engaged in the anticompetitive conduct described above
with the intent to preserve and to extend its monopoly power and position in the Local Internet
" Access Markets. BellSouth continues to deny Covad access to central offices, OSS, transport,
local loops, and other parts of BellSouth’s network that Covad requires to provide its services.
Bell-South feasibiy could have granted Covad access to these facilities and, indeed, promised to
do so.

112.  As adirect and proximate result of BellSouth’s monopolistic conduct,
competition in the relevant markets has been injured, and Covad has been damaged in that: (i} its
costs of operation have increased significantly; and (ii) its ability to penetrate BellSouth’s ;
monopoly has been frustrated and delayed, causing Covad to lose potential customers and profits
and harming Covad’s goodwill and reputation. Covad has sustained damages and continues to

sustain damages in an amount to be determined at trial.

SECOND CAUSE OF ACTION
Sherman Act, Section 2 - Monopolization

113.  Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

114.  BellSouth has monopoly power in all relevant local telecommunications
markets, including the Local Internet Access Markets, as well as in the market for central offices,
transport, OSS, transport facilities and local loops, in the entirety of the BellSouth Region.

115.  BellSouth has engaged in the anticompetitive conduct described above
with the intent to gain an unfair competitive advantage and to maintain and extend its monopoly

power and position in the Local Intemet Access Markets. BellSouth’s conduct has delayed and



prevented-Covad’s entry into these markets. BellSouth continues to dominate these markets
through unlawful conduct, to the detriment of consumers and competition. '

116.  As a direct and proximate result of BellSouth’s monopolistic conduct,
competition in the relevant markets has been injured, and Covad has been damaged in that: (i) its
costs of operation have increased; and (i1) its ability to penetrate BellSouth’s monopoly has been
frustrated and delayed, causing Covad to lose potential customers and profits and harming
Covad’s goodwill and reputation. Covad has sustained damages and continues to sustain

damages in an amount to be determined at trial.

THIRD CAUSE OF ACTION
Sherman Act, Section 2 - Attempted Monopolization

117.  Covad incorporates by reference the allegations of paragraphs 1 through
116 of this Complaint, as though fully set forth here. N

118.  BeliSouth has engaged in the anticompetitive conduct described abovdj ina
willful effort and attempt to gain or continue a monopoly in the Local Internet Access Marké'ts in -
the BellSouth Region.

119.  BellSouth has demonstrated a dangerous probability of success in its
efforts to gain, perpetuate or enhance a monopoly in the Local Internet Access Markets in the
BellSouth Region. BellSouth continues to dominate those markets through uniawful conduct, to
the detriment of consumers and competition.

120.  As a direct and proximate result of BeliSouth’s monopolistic conduct,
competition in the relevant markets has been injured, and Covad has been damaged in that:
(i) its costs of operation have increased significantly; and (ii) its ability to penetrate BellSouth's
monopoly has been frustrated and delayed, causing Covad to lose potential customers and profits
and harming Covad’s goodwill and reputation. Covad has sustained damages and continues to

sustain damages in an amount to be determined at trial.
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- FOURTH CAUSE OF ACTION
Telecommumcations Act of 1996, 47 U.S.C. §§ 206, 207, 222

121.  Covad incorporates by reference the allegations of paragraphs 1 through

* 107 of this Complaint, as though fully set forth here.

-

122, In its capacity as a carrier customer of BellSouth, Covad provided
BellSouth's wholesale operations with proprietary information concerning its customers and
potential customers. BellSouth was required under 47 U.S.C. § 222 to use that information only
to provide the wholesale services Covad ordered, and not for its own marketing efforts.
BellSouth misused that information, in violation of Section 222 of the Act, in order to solicit
those customers as BellSouth’s own retail customers. Some of those solicited customers
cancelled their orders with Covad and became BellSouth customers.

123.  Asadirect result of BellSouth’s conduct, Covad has been injured i in lts

business and property, and is entitled to damages and attorneys’ fees under 47 U.S.C. §§ 206 and

-
z

207 in an amount to be determined at trial.

FIFTH CAUSE OF ACTION
Breach of Contract

124.  Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

125.  The acts and misconduct described above constitute breach of the
Agreement between BellSouth Telecommunications, Inc. and DIECA Communications, Inc. As
a direct and consequential result of these breaches of contract, DIECA has been injured in an

amount to be determined according to proof, but that exceeds $75,000.

SIXTH CAUSE OF ACTION
Monopolization under Alabama Code § 8-10-3

126.  Covad incorporates by reference the allegations of paragraphs | through
107 of this Complaint, as though fully set forth here.
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127. BellSouth has monopoly power in all relevant local telecommunications
markets including the Local Intemet Access Markets, as well as in the markets for local loops,
6SS, central offices, and transport facilities within relevant geographic markets in the State of
Alabama. .

' 128.  BellSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Market within relevant geographic markets in
Alabama,

129.  Asadirect result of its conduct, BellSouth has unlawfully restrained trade
and monopolized the Local Internet Access Market within relevant geographic markets in
Alabama.

130.  As a further direct result of BellSouth’s conduct, Covad has been injured
in its business and property within Alabama, in an amount to be determined according to pro@ﬁ

but which exceeds $75,000. :

SEVENTH CAUSE OF ACTION
Attempted Monopolization under Alabama Code § 8-10-3

131.  Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

132.  BellSouth has monopoly power in all relevant local telecommunications
markets including the Local Internet Access Markets, as well as in the markets for local loops,
OSS, central offices, and Wn facilities within relevant geographic markets in the State of
Alabama. .

133.  BellSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Market within relevant geographic markets in
Alabama.

134.  As a direct result of its conduct, BellSouth has achieved a dangerous
probability of successfully monopolizing the Local Internet Access Market in one or more

relevant geographic markets within Alabama.
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_ _135.  Asa further direct result of BellSouth’s cénhﬁEt, Covad has been injured

in its business and property within Alabama, in an amount to be determined according to proof,

but which exceeds $75,000.

EIGHTH CAUSE OF ACTION
Interference with Business Relations under Alabama Common Law

136.  Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

137.  Atall relevant times, BellSouth was aware of Covad’s intention and
attempts to offer services, in direct competition with BeliSouth, to consumers in the State of
Alabama. In particular, BellSouth was aware that Covad had contracts with a number of
potential subscribers of Covad’s services. ' .
138. At all relevant times, BellSouth was aware the Covad’s services would

appeal to a number of consumers in Alabama. .

139.  BellSouth attempted to and did exclude Covad from competing in :
Alabama, in the process interfering with Covad’s ability to oi'fer servicés to consumers there,
including causing the cancellation of contracts to purchase Covad service. BellSouth further
improperly interfered with Covad’s existing and prospective business relations with customers
by, among other things, improperly soliciting customers not to enter into contracts with Covad or
to breach existing contracts, disparaging Covad’s products and services, and wrongfully delaying
and refusing to supply services necessary for development and completion of Covad’s business
relations with its existing and prospective customers.

140.  BellSouth acted with the knowledge and intent that its conduct would
prevent Covad from offering competing services, in a malicious and intentional attempt to
restrain trade, injure Covad’s business and drive Covad out of business in Alabama.

141.  BellSouth’s actions have been and continue to be without legal

justification or excuse, and without privilege.
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. - 142, Asadirect result of BellSouth’s Jonduét. BhellSouth has induced persons
who, but for BellSouth’s interference, were reasonably likely to purchase DSL service from
éovad instead to purchase DSL service from BellSouth. Further, BellSouth has interfered with
Covad’s ongoing business and contractual relations with ISPs and end users. BellSouth has
induced ISPs and end users not to enter into contracts with Covad, or to cancel such contracts.
As a result, trade has been restrained in the Local Internet Access Markets in Alabama.

143.  As adirect result of BellSouth’s conduct, Covad has been injured in its
business and property within Alabama, in an amount to be determined according to proof, but
which exceeds $75,000.

144.  BellSouth’s conduct was willful, malicious, fraudulent, wanton and

demonstrated such entire want of care that it raises the presumption of conscious indifference to

the consequenées it would cause to Covad and consumers in Alabama. .
NINTH CAUSE OF ACTION
Monopolization under Florida Statutes § 542.19 3

145.  Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

146.  BellSouth has monopoly power in all relevant local telecommunications
markets including the Local Internet Access Markets, as well as in the markets for local loops,
OSS, central offices, and transport facilities within relevant geographic markets in the State of
Florida.

147.  BeliSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Market in relevant geographic markets within
Florida.

148.  As adirect result of its conduct, BeliSouth has unlawfully restrained trade
and monopolized the Local Internet Access Market in one or more relevant geographic markets

located within Florida.
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- - 149,  As a further direct result of BellSouth’s conduct, Covad has been injured
in its business and property within Florida, in an amount to be determined according to proof. but

‘which exceeds $75,000.

TENTH CAUSE OF ACTION
Attempted Monopolization under Florida Statutes § 542.19

150. Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

151.  BellSouth has monopoly power in all relevant local telecommunications
markets including the Local Internet Access Markets, as well as in the markets for local loops,
OSS, central offices, and transport facilities within relevant geographic markets in the State of
Florida.

'152.  BellSouth has acted with intent to secure and expand its monopoly power,

and to extend it to the Local Internet Access Markets in relevant geographic markets withins

'aivivly

Florida. _

153.  Asadirect result of its conduct, BellSouth has achieved a dangerous
probability of successfully monopolizing the Local Intemet Access Markets in one or more
geographic markets within Florida.

154.  As a further direct result of BellSouth's conduct, Covad has been injured
in its business and property within Florida, in an amount to be determineq according to proof, but

which exceeds $75,000.

ELEVENTH CAUSE OF ACTION
Interference with Business Relations under Florida Common Law

155. Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.
156. At all relevant times, BellSouth was aware of Covad's intention and

attempts to offer services, in direct competition with BellSouth, to consumers in the State of



PR

- 1.

Florida. fn pax."t—icular, BellSouth was aware that Covad had contracts with a number of potential
subscribers of Covad's services.

157. Atall relevant imes, BellSouth was aware the Covad’s services would
appeal to a number of consumers in Florida.

‘ 158. BellSouth attempted to and did exclude Covad from competing in Florida,
in the process interfering with Covad’s ability to offer services to consumers there, including
causing the cancellation of contracts to purchase Covad service. BellSouth further improperly
interfered with Covad’s existing and prospective business relations with customers by, among
other things, improperly soliciting customers not to enter into contracts with Covad br to breach
existing contracts, disparaging Covad's products and services, and wrongfully delaying and
refusing to supply services necessary for development and completion of Covad's business

2

relations with its existing and prospective customers. ;

159. BellSouth acted with the knowledge and intent that its conduct would %
prevent Covad from offering competing services, in a malicic;us and intentional attempt to
restrain trade, injure Covad’s business and drive Covad out of business in Florida.

160.  BellSouth’s actions have been and continue to be without legal
Justification or excuse, and without privilege.

161. As a direct result of Be"SOI.-lth'S conduct, BellSouth has induced persons
who, but for BellSouth’s interference, were reasonably likely to purchase DSL service from
Covad instead to purchase DSL service from BellSouth. Further, BellSouth has interfered with
Covad’s ongoing business and contractual relations with ISPs and end users. BellSouth has
induced ISPs and end users not to enter into contracts with Covad, or to cancel such contracts.
As a result, trade has been restrained in the Local Internet Access Markets in Florida.

162.  As a direct result of BellSouth's conduct, Covad has been injured in its
business and property within Florida, including but not limited to revenue losses from sales of

DSL service to ISPs and end users. Covad has also suffered severe and irreparable injury to its
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reputation and goodwill. Covad has been darﬁaged in an~ amount:o be determined according to
proof, but which exceeds $75,000.

- 163. BellSouth’s conduct was willful, malicious, fraudulent, wanton and
demonstrated such entire want of care that it raises the presumption of conscious indifference to

the consequences it would cause to Covad and consumers in Florida.

TWELFTH CAUSE OF ACTION
Interference with Business Relations and Restraint of Trade under OCGA § 13-8-2

164. Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

165. At all relevant times, BellSouth was aware of Covad’s intention and
attempts to offer services, in direct competition with BellSouth, to consumers in Georgia. In
particular, BellSouth was aware that Covad had contracts with a number of potential subscribers
of Covad’s services. | d

166. At all relevant times, BellSouth was aware the Covad's services woulé
appeal to a number of consumers in Georgia.

167.  BeliSouth attempted to and did exclude Covad from competing in
Georgia, in the process interfering with Covad’s ability to offer services to consumers there,
including causing the cancellation of contracts to purchase Covad service. BellSouth further
improperly interfered with Covad’s existing and prospective business relations with customers
by, among other things, improperly soliciting customers not to enter into contracts with Covad or
to breach existing contracts, disparaging Covad’s products and services, and wrongfully delaying
and refusing to supply services necessary for development and completion of Covad’s business
relations with its existing and prospective customers.

168. BeliSouth acted with the knowledge and intent that its conduct would
prevent Covad from offering competing services, in a malicious and intentional attempt to

restrain trade, injure Covad’s business and drive Covad out of business in Georgia.
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- = 169. BellSouth's actions have been and continue to be without legal
justification or excuse, and without privilege.

170.  As adirect result of BellSouth's conduct, BellSouth has induced persons
who, but for BellSouth’s interference, were reasonably likely to purchase DSL service from
Covad iristead to purchase DSL service from BeliSouth. Further, BellSouth has interfered with
Covad’s ongoing business and contractual relations with ISPs and end users. BellSouth has
induced ISPs and end users not to enter into contracts with Covad, or to cancel such contracts,
Asa _result, trade has been restrained in the Local Intemet Access Markets in Georgia.

171.  As a further direct result of BellSouth’s conduct, Covad has been injured
in its business and property within Georgia, including but not limited to revenue losses from
sales of DSL service to ISPs and end users. Covad has also suffered severe and irreparable
injury to its reputation an;i goodwill. Covad has been damaged in an amount to be determined

a

according to proof, but which( exceeds $75,000.
172. BellSouth’s conduct was willful, malicious, fraudulent, wanton and )
demonstrated such entire want of care that it raises the presumption of conscious indifference to

the consequences it would cause to Covad and consumers in Georgia.

THIRTEENTH CAUSE OF ACTION
Monopolization under Kentuckv Revised Statutes, Chapter 29, § 367.175

173. Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

174,  BeliSouth has monopoly power in all relevant local telecommuniéations
markets including the Local Internet Access Markets, as well as in the markets for local loops,
OSS, central offices, and transport facilities within relevant geographic markets in the State of
Kentucky.

175.  BeliSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Market in relevant geographic markets within

Kentucky.
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o ___176. As a direct result 6f its.conduct, §ellS§uth'hu unlawfully restrained trade
and monopolized the Local Internet Access Market in one or more relevant geographic markets
located within Kentucky.

177.  As a further direct result of BellSouth’s conduct, Covad has been injured
n its business and property within Kentucky, in an amount to be determined according to proof,

sut which exceeds $75,000.

FOURTEENTH CAUSE OF ACTION
Attempted Monopolization under Kentucky Revised Statutes, Chapter 29, § 367.175

- 178.  Covad incorporates by reference the allegations of paragraphs 1 through

107 of this Complaint, as though fully set forth here. |
179. BellSouth has monopoly power in all relevant local telecommunications
markets including the Local Internet Access Markets, as well as in the markets for local loops,
S8, central offices, and transport facilities within relevant geographic markets in the Stat.e Er
Kentucky.

&\Hh [

180. BellSouth has acted with intent to secu;'e and expa.nd its monopoly power,
and to extend it to the Local Internet Access Market in relevant geographic markets within
Kentucky.

181.  As adirect result of its conduct, BellSouth has achi'eved a dangerous
arobability of successfully monopolizing the Local Internet Access Market in one or more
:elevant geographic markets located within Kentucky.

182.  As a further direct result of BellSouth’s conduct, Covad has been injured
in its business and property within Kentucky, in an amount to be determined according to proof,

but which exceeds $75,000.

FIFTEENTH CAUSE OF ACTION
Interference with Business Relations under Kentucky Common Law

183. Covad incorporates by reference the allegations of paragraphs 1 through
07 of this Complaint, as though fully set forth here.

50




PR

184.  Atall relevant times, BellSouth was aware of Covad's intention and
attempts to offer services, in direct competition with BellSouth, to consumers in the State of
.Kentucky. In particular, BellSouth was aware that Covad had contracts with a number of
potential subscribers of Covad’s services. .

‘ 185.  Atall relevant times, BellSouth was aware the Covad’s services would
appeal to a number of consumers in Kentucky.

186. BellSouth attempted to and did exclude Covad from competing in
Kentucky, in the process interfering with Covad’s ability to offer services to consumers there,
including causing the cancellation of contracts to purchase Covad service. BellSouth further
improperly interfered with Covad’s existing and prospective business relations with customers
by, among other things, improperly soliciting customers not to enter into contracts with Covad or
to breach existing contracts, disparaging Covad’s products and services, and wrongfully delaymg
and refusing to supply services necessary for development and completion of Covad’s busmgss
relations with its existing and prospective customers. . '

187.  BellSouth acted with the knowledge and intent that its conduct would
prevent Covad from offering competing services in a malicious and intentional attempt to
restrain trade, injure Covad’s business and drive Covad out of business in Kentucky.

188.  BellSouth’s actions have been and continue to be without legal
justification or excuse, and without privilege.

189.  As adirect result of BellSouth’s conduct, BeliSouth has induced persons
who, but for BellSouth’s interference, were reasonably likely to purchase DSL service from
Covad instead to purchase DSL service from BeliSouth. Further, BellSouth has interfered with
Covad’s ongoing business and contractual relations with ISPs and end users. BellSouth has
induced ISPs and end users not to enter into contracts with Covad, or to cancel such contracts.

As a result, trade has been restrained in the Local Internet Access Markets in Kentucky.
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190.  As a direct result of BellSouth's conduct, Covad has been injured in its
business and property within Kentucky, including but not limited to revenue losses from sales of
bSL service to ISPs and end users. Covad has also suffered severe and irreparable injury to its
reputation and goodwill. Covad has been damaged in an a;nount to be determined according to
proof, buE which exceeds $75,000.

191.  BellSouth’s conduct was willful, malicious, fraudulent, wanton and
demonstrated such entire want of care that it raises the presumption of conscious indifference to

the consequences it would cause to Covad and consumers in Kentucky.

SIXTEENTH CAUSE OF ACTION
Monopolization under Louisiana Rev. Stat. §§ 51:123

192.  Covad incorporates by reference the allegations of paragraphs | through
107 of this Complaint, as though fully set forth here.

Fra,

i

193.  BellSouth has monopoly power in all relevant local telecommunicatiogs
markets including the Local Intemnet Access Markets, as well as in the markets for local loopi.
OSS, central offices, and transport facilities within relevant geographic markets in the State of
Louisiana.

194.  BellSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Market in relevant geographic markets within
Louisiana.

195.  As adirect result of its conduct, BellSouth has unlawfully restrained traqe
and monopolized the Local Intemet Access Market in one or more relevant geographic markets
located within Louisiana.

196.  As a further direct result of BellSouth's conduct, Covad has been injured
in its business and property within Louisiana, in an amount to be determined according to proof,
but which exceeds $75,000.
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- = SEVENTEENTH CAUSE OF ACTION
Attempted Monopolization under Louisiana Rev. Stat. § 51:123

197.  Covad incorporates by reference the allegations of paragraphs | through
107 of this Complaint, as though fully set forth here.

198.  BellSouth has monopoly power in all relevant local telecommunications
markets including the Local Internet Access Markets, as well as in the markets for local oops,
OSS, central offices, and transport facilities within relevant geographic markets in the State of
Louisiana.

199.  BellSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Market in the relevant geographic markets within
Louisiana,

200.__ As a direct result of its conduct, BellSouth has achieved a dangerous
probability of successfully monopolizing the Local Internet Access Market in one or more,;‘
geographic markets located within Louisiana. _ -

201.  As a further direct result of BellSouth’s conduct, Covad has been injured
in its business and property within Louis-iana, in an amount to be determined according to proot'.‘

but which exceeds $75,000.

EIGHTEENTH CAUSE OF ACTION
Unfair Competition under Louisiana Rev. Stat. § 51:1408

202.  Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

203. BeliSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Markets in relevant geographic markets within
Louisiana, by means of trade practices that are unfair, unreasonable and deceptive.

204.  As adirect result of BellSouth’s conduct, Covad has been injured in its
business and property within Louisiana, in an amount to be determined according to proof, but
which exceeds $75,000.
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.- NINETEENTH CAUSE OF ACTION
Monopolization under North Carolina Gen. Stat.§ 75-2.

205. Covad incorporates by reference the allegations of paragraphs | through
107 of this Complaint, as though fully set forth here. .

‘ 206.  BellSouth has monopoly power in all relevant local telecommunications
markets including the Local Internet Access Markets, as well as in the markets for local loops,
OSS, central offices, and transport facilities within relevant geographic markets in the State of
North Carolina.

_ 207.  BellSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Market in relevant geographic markets within North
Carolina.

208.  As adirect result of its conduct, BellSouth has unlawfully restrained trade
and monopolized the Local Internet Access Market in one or more relevant geographic markets
located within North Carolina. £

209. As a further direct result of BellSouth’§ conduct, Covad has been injured
in its business and property within North éarolina, in an amount to be determined according to

proof, but which exceeds $75,000.

TWENTIETH CAUSE OF ACTION
Attempted Monopolization under North Carolina Gen. Stat.§ 75-2.1

210. Covad incorporates by reference the allegations of paragraphs 1 through
107 of this Complaint, as though fully set forth here.

211. BellSouth has monopoly power in all relevant local telecommunications
markets including the Local Internet Access Markets, as well as in the markets for local loops,
OSS, central offices, and transport facilities within relevant geographic markets in the State of
North Carolina. <
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212. BellSouth has acted with intent to secure and expand its monopoly power.
-and to extend it to the Local Internet Access Market in the relevagt geographic markets within
North Carolina. ]

213.  Asadirect result of its conduct, BellSouth has achieved a dangerous
probability of successfully monopolizing the Local Internet Access Markets in one or more
geographic markets located within North Carolina.

214.  As a further direct result of BellSouth's conduct, Covad has been injured
in its business and property within North Carolina, in an amount to be determined according to
proof, but which exceeds $75,000.

TWENTY-FIRST CAUSE OF ACTION
Interference with Business Relations under North Carolina Common Law

215. Covad incorporates by reference the allegations of paragraphs 1 through

[ RUTY

107 of this Complaint, as though fully set forth here.

216.  Atall relevant times, BellSouth was aware of Covad’s intention and
attempts to offer services, in direct competition with BellSouth, to consumers in the State of
North Carolina. In particular, BellSouth was aware that Covad had contracts with a number of
potential subscribers of Covad’s services.

217.  Atall relevant times, BellSouth was aware the Covad's services would
appeal to a number of consumers in North Carolina. '

218. BellSouth attempted to and did exclude Covad from competing in North
Carolina, in the process interfering with Covad’s ability to offer services to consumers in those
markets, including causing the cancellation of contracts to purchase Covad service. BellSouth
further improperly interfered with Covad's existing and prospective business relations with
customers by, among other things, improperly soliciting customers not to enter into contracts
with Covad or to breach existing contracts;, disparaging Covad’s products and services, and
wrongfully delaying and refusing to supply services necessary for development and completion

of Covad’s business relations with its existing and prospective customers.

55



-

© 7219. BellSouth acted \\;ith ti’te knowled—ge and it:tent that its conduct would
prevent Covad from offering competing services in a malicious and intentional attempt to
_.restrain trade, injure Covad’s business and drive Covad out of business in North Carolina.

220. BellSouth’s actions have been and continue to be without legal
justification or excuse, and without privilege.

221.  As adirect result of BellSouth’s conduct, BellSouth has induced persons,
who, but for BellSouth’s interference were reasonably likely to purchase DSL service from
Covad instead to purchase DSL service from BellSouth. Further, BeliSouth has interfered with
Covad's ongoing business and contractual relations with ISPs and end users. BellSouth has
induced ISPs and end users not to enter into contracts with Covad, or to cancel such contracts.
Asa result. trade has been restrained in the Local Intemet Access Markets in North Carolina.

222. — As a direct result of BellSouth’s conduct, Covad has been injured in l&
business and property within North Carolina, including but not limited to revenue losses frogl
sales of DSL service to ISPs and end users. Covad has also suffered severe and irreparable
injury to its reputation and goodwill. Covad has been damaged in an amount to be determined
according to proof, but which exceeds $75,000.

223: BellSouth’s conduct was willful, malicious, fraudulent, wanton and
demonstrated such entire want of care that it raises the presumption of conscious indifference to

the consequences it would cause to Covad and consumers in North Carolina.

TWENTY-SECOND CAUSE OF ACTION
Monopolization under Tenn. Code § 47-25-101 and Tena. Const. Art. 1, § 22

224.  Covad incorporates by reference the allegations of paragraphs | through
107 of this Complaint, as though fully set forth here.

225. BellSouth has monopoly power in all relevant local telecommunications
markets including the Local Internet Access Markets, as well as in the markets for local loops,
OSS, central offices, and transport facilities within relevant geographic markets in the State of

Tennessee.
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- 226. BellSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Market in relevant geographic markets within
Tennessec.

227.  Asadirect result of its conduct, BeltSouth has unlawfully restrained trade
and monbpolized the Local Internet Access Market in one or more relevant geographic markets
located within Tennessee.

228.  As a further direct resuit of BellSouth’s conduct, Covad has been injured
in its business and property within Tennessee, in an amount to be determined according to proof,

but which exceeds $75,000.

TWENTY-THIRD CAUSE OF ACTION
Attempted Monopolization under Tenn. Code § 47-25-101 and Tenn. Const. Art. 1, § 22

229.  Covad incorporates by reference the allegations of paragraphs | through
107 of this Complaint, as though fully set forth here. 7’

230. BellSouth has monopoly power in all rglevant local telecommunicatioém
markets including the Local Internet Accgss Markets, as well as in the markets for local loops,
OSS, central offices, and transport facilities within relevant geographic markets in the State of
Tennessee.

231.  BellSouth has acted with intent to secure and expand its monopoly power,
and to extend it to the Local Internet Access Market in relevant geographic markets within
Tennessee.

232.  Asadirect result of its conduct, BellSouth has achieved a dangerous
probability of successfully monopolizing the Local Ipteniet Access Markets in one or more
geographic markets located within Tennessee.

233.  Asa further direct result of BellSouth’s conduct, Covad has been injured
in its business and property within Tennessee, in an amount to be determined according to proof,

ut which exceeds $75,000.
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- TWENTY-FOURTH CAUSE OF ACTION
Interference with Business Relations under Tennessee Common Law

- 234. Covad incorporates by reference the allegations of paragraphs 1| through
107 of this Complaint, as though fully set forth here.

) 235.  Atall relevant times, BellSouth was aware of Covad’s intention and
attempts to offer services, in direct competition with BellSouth, to consumers in the State of
Tennessee. In particular, BellSouth was aware that Covad had contracts with a number of
potential subscribers of Covad’s services.

236.  Atall relevant times, BeliSouth was aware the Covad’s services would
appeal to a number of consumers in Tennessee.

237.  BellSouth attempted to and did exclude Covad from competing in
Tennessee, in the process interfering with Covad’s ability to offer services to consumers in t‘pose
markets, including causing the cancellation of contracts to purchase Covad service. BellSouth
further improperly interfered with Covad’s existing and prospective business relations with *
customers by, among other things, improperly soliciting customers not to enter into contracts
with Covad or to breach existing contracts;, disparaging Covad's products and services, and
wrongfully delaying and refusing to supply services necessary for development and completion
of Covad’s business relations with its existing and prospective customers.

238. BellSouth acted with the knowledge and intent that its conduct would
prevent Covad from offering competing services there, in a malicious and intentional 'attempt to
restrain trade, injure Covad’s business and drive Covad out of business in Tennessee.

239:  BeliSouth’s actions have been and continue to be without legal
Justification or excuse, and without privilege.

. 240:  As a direct result of BellSouth’s conduct, BellSouth has induced persons
who, but for BellSouth’s interference, were reasonably likely to purchase DSL service from
Covad instead to purchase DSL service from BellSouth. Further, BellSouth has interfered with
Covad's ongoing business and contractual relations with ISPs and end users. BellSouth has
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induced ISPs and end users not to enter into contracts with Covad, or ;o cancel such contracts.
As aresult, trade in thé Local Internet Access Markets has been restrained in Tennessee.

- 241.  Asadirect result of BellSouth’s conduct, Covad has been injured in its
business and property within Tennessee, including but not [imited to revenue losses from sales of
DSL service to ISPs and end users. Covad has also suffered severe and irreparable injury to its
reputation and goodwill. Covad has been damaged in an amount to be determined according to
proof, but which exceeds $75,000.

242.  BellSouth’s conduct was willful, malicious, fraudulent, wanton and
demdchnstrated such entire want of care that it raises the presumption of conscious indifference to
the consequences it would cause to Covad and consumers in Tennessee.

PRAYER FOR RELIEF

Wherefore, Covad prays that the Court award relief on its claims against

BellSouth as follows:

Wi iy

1. Judgment in favor of Covad on all clairns;
Damages in an amount to be proven at trial;

Treble damages on Covad’s antitrust claims;

2
3
4. Punitive damages as permitted by st?te law on Covad’s tort claims;
5 Covad’s reasonable attomeys’ fees and costs; and

6

Such other and further relief as the Court deems just and proper.
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IN THE SUPERIOR COURT OF TROUP commr

STATE OF GEORGIA MRS R SiL2

! it s e Viewwind
ITCADELTACOM. )
COMMUNICATIONS, INC. )
- )
)

V. ) CIVIL ACTION NO, 92— 8V-24§
; )
BELLSOUTH )
TELECOMMUNICTIONS, INC. )

PETITION FOR DECLARATORY JUDGMENT

Comes Now, ITC*DeltaCom Communications, Inc. (“ITC~D") and hereby petitions this

court for D:cclamtory Judgment. In support of this Petition, ITCAD shows as follows:
: L PARTIES
1.

T (;3"D is an Alabama corporation conducting business as a local exchange telephone
company m Georgia, with its corporate headquarters located at 1791 O.G. Skinner Drive in West
Point, Tropp County, Georgia.

. X

B'S,!T is a Georgia corporation with a principal place of business at 675 West Peachtree
Street, At}?anta, Georgia, 30375 which conducts business in Georgia, including Troup County,
Georgia. :BST has an office at 502 S. Greenwood, LaGrange, Georgia, 30240. BST may be
served through its, registered agent, CSC of Gwinnett County, Inc., at 4845 Jimmy Carter
Boulevard, Norcross, Georgia 30093.




Anchda b adiabode it | 4.

I.  JURISDICTION
5.
This Court has general jurisdiction to grant the relief requested herein pursuant to
0.C.G.A. §9-4-2 and to “declare rights and other legal relations” of ITCAD and BST. Id.
4.

This;Court has authority to interpret and enforce interconnection agreements entered into

pursuant to the Telecommunications Act of 1996. See BellSouth Telecommunications, Inc. v.

MCI Metro Access Transmission Services, Inc., 278 F.3" 1223 (11 Cir. 2002).

5. ek a T
'I'his%case presents an “actual controversy” regarding interpretation of a-contract between
ITCAD and BST..
? 6. .~
Declia:atory Judgment is proper in this case because the parties assert adverse claims
upon an accued set of facts. Adlerv. Adler, 87.Ga. App. 842 (1953 T
9 -
ITC*D asserts that BST may not require security from ITCAD under the current facts and
provisions q%f the contract between the parties.
8.
BS'I‘E, asserts that it may require ITCAD to provide security under the current facts and

provisions df the contract between the parties.



* ' 9.

There!is great uncertainty and insecurity with respect to rights, status and other legal
relations between the parties. See Mayor of Savannah v. Bay Realty Co., 90 Ga. App. 261
(1954). |
II. FACTS

10.

ITCD is a competitive local exchange company (“CLEC”) providing local

telecommuni:caﬁon‘s services to custorners in the State of Georgia and in other states thioughout
“the BellSoutt:x region.
. 11.

BST is an incumbent local exchange carrier (“ILEC”) which pursuant to Section 252 of
the federal T.elccommunicaﬁons Act of 1996 is required to enter into contracts, called
interconnecﬁ;on agreements, with CLECs such as ITC"D. Pursuant to such interconnection
agreements, XFLECS and ILECs provide various services to each other.

12,

ITC’.‘;D and BST entered into an Interconnection Agreement (“ICA”) dated February 9,
2001. The IﬁA is a valid contract that is in force today.

o 13,

The ICA states that “if either party fails to pay undisputed billed charges... such party
may be required to provide information regarding credit worthiness.”

’ 14,

ITCAD has not feiled to pay to BST undisputed billed charges.



r g N4
15.

In carly Devember, 2001, BST requested additional information regarding ITCAD's credit
worthiness.j Such information was provided on or about January 16, 2002, and it was agreed
between ITC'\D and BST that the parties would mutually re-evaluate ITC"D’g credit worthiness
in July, 2002.

. 16.

TheéICA states that “[i]f, in the sole opinion of the Party providing service, circumstances
so warrant agnd/or gross monthly billing has increased beyond the level initially used to determine
the level ofEsecmity, the Party providing service reserves the right to request additional security.”
(Attachmex;t 1)

17.

By letter dated March 8, 2002, BST stated that “an additional security deposit is requirea:Y )
in the amount of $10 million” and asked that ITCAD provide such additional security by March
29, 2002. (See Attachment 2). (emphasis added).

: 18.
ITQ!"D declined to provide security to BST in response to such request.
19.

By-iletter dated March 15, 2002, BST asked ITC~D to amend the ICA by replacing
Section l.I;l of Attachment F with a new section which states that “[i]n the event ITCADeltaCom
fails to rermt to BellSouth any deposit requested pursuant to this Section, service to
ITC"Delta:Com may be terminated...” (See Attachment 3)

| 20.

The Parties have not executed the March 15, 2002 proposed Amendment.



\_/ N/
Iv. PRAYER FOR RELIEF
Itis ncquested that this Court declare as follows:
‘ 21.
Unde;‘ the ICA, BST may not require a security deposit be paid by ITCD to BST.
22

ITCD also requests the court grant such other relief as it deems just and proper.

Respectfully submitted, this 28™ day of March, 2002.

WILLIS, MCKENZIE & LONG, LLP

By: % 2

, D. RayVfcKenzie, Ir:
i Attorney for Petitioner
: Georgia Bar No.: 494750

300 Smith Street

LaGrange, Georgia 30240
(706)882-2942
(706)%83-8947 fax AND
SUTHEBRLAND, ASBILL & B AN, LLP
vy P g
(y)

: B)“M/%__@W\ ‘

L David Adelman

s Attomey for Petitioner

Georgia Bar No.: 005120

999.Peachtree Street
Atlants, Georgia 30309-3996
(404)853-8000

(404)8;53-8806 fax
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March B, 2002

Anentida: Mr. Dauglas A Shumate
ITC DoltaCom, Inc

1791°0fG Skinner Dr

West Paint, GA 11833

Desr M1, Shumste,

Bellouth performs pariodic credit reviews of its existing customens. Afer reviews
Sccount, n udditional socurity depesil is required i the smoum of $10,000,000 ;:5 m your
averags maathly billing with BellSouth Imercannection Services less dispoves. RellSouty
holicves materin] changes have aecuired that warrant this roquast at this time. Standard & Poor's
has lowered the corparsts credls mating an ISC DelisCom Inc. to triple-"C-minus from oipls- -
"C'plud;us Lo incrsased concerns ovr liquidity. “The downgrade ia hasod on the sormpeny's
limitations m;cm e :énuining ;:Ico ?gm\glhblc on jus sxisting preferred stock

b i‘g ompany " » ang HBK Master LPp
lhlmrﬂhy of'a changs of control situation.” o Pund L., dusta

This balance can be submutred cither in cash (guaranteed funds), in the form of an Imevocable
Liter of \Cridit or 83 8 §urety Bond (required formats attached) to: = .
Atin: Sundra Cotti / MES6
BoliSouth Telexommunisarions, Inc.
- 6§75 Woat Ponchtros Btreot, N.E.
Atlagta, Georgls 30375

The security must bs rscvived by March 289, 2002, If said security deposit is not received
in this.office by March 28, 2002, BellSouth hereby notfies ITC DeltaCom, Inc.that the
failure to pravide a deposit ia considered to bo o dispute, As such, the dispute shall be
handlod pursuant to the procedures ses forth in Atachment 7, Section 1.11 of the
Intereaniiection Agreamont between our respective companies.

_Wo Iock:fonu_rd 10 YOU? prompt respanse.

_Sinmlyf,

Larry W.Thaxton
1. Credif Analyst
404-927<154) ~

cc: lerryiHendnx



o )
.l- . S wasn maiw e

STANDBY LETTER OF CREDIT
(To Be Reproduced on Issuing Bank's Lettarhoad)

Date
Lener of Credit No.

Ta Whm It May Concem:

We heroliy open our Irrevocabie Letter of Credit in your favor available by your drafts
drawn.on (Nams of issuing bank) &3 Sight for any sums not excesding in total (face
amouny)U.8. Dollars for account (Corporate name and address of account party).

Draft must be accompanied by:
r

A. Your signed statemant cectifying that the funds drawn hereunder are due you on
account of (Account Debtor) au b reault of faihure 1o pay, within torms quoted
fhiesain, invoice(s) issued to them by you and demand for payment haa been
mads and the fimds have not been forthcoming from (Accauns Delror) ar any
soures; and

B, -.lkphomopy of unpaid invaice(s).
oR; -

A. Yoursigned statement certifying thet the fnds drawn hereundsr represent the
amount of paymenis you have received from or for the sccount of (Account
Dsbror) within 90 days prior 10 the cecurrence of one of the following: (i) the
filing nf a petition by or against (4ccount Debior) with a United States
Bnlouptoy Cowt; (ii) the making by (Accaum Debior) of an sssignment for the
heanflt of crediton or (iii) {(Account Debior) becsme the subjest of any

‘proseeding, voluntary or involumasy, which under applicable Stats o Federal
Jaw could result in the rerum af such payment(s); and

B. Thnmomt of such payment(s) hes besn (or will prampily after payment of (e
sccompanying draft be) rerumed to faccaunt debtor) or atherwise to the
';npmprim person. |
8 cmust beat on i face the clause, "Drawn undex Lettor of Credit No.
Mdrﬁﬁ“:“ of (Name of issuing bank).
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In the eveat that you recsive, ptior 1o the cxpiration daie herein ser forth, rny payment
(from 4 source other than drafla drewn under this Lemter of Credit) for invoicer on the
debtor's account and withia ninety (90) days after receips of said puyment (1) 8 petition {g
filed by or against (Account Debior) with § Unsted Stotes Bankyuptey Coust; (i) (4ccouny
Debtar) is the subjoct of any other proceeding, voluntary or involuntery, which under
spplicabis State or Fedaral law could resuls in the reram of such payment, then the
sxpiration date hereof shall awomatically be extended 1o & dats that s one hundred
twanty (120) deys after the dato of such Aling. assignment or proceading and, if this Jeter
of credit'hm praviously expired, our obligntions hereunder shall be rainstated Up to the
smovat of such poyment only, bt in 5o cvet more than (facs amouny) in the sggrepate.

bT:":nwt er of Credis shall cover invoices isawed or dated prior to, an or afer the date
Exupt.@fu a3 otherwine oxprossly stated hevein, his Letter of Credit is subject to the
"Uniform; Customs and Practice for Dacumentary Credits (1993 Revision), Intemational
Chamber bf Commeres Publication No, $00."

We berehy: agres with you that drafls drawn under and in compliance with the tems of
thiy Lester of Credit will be duly honored if preseated to the sbove-mentioned drawes

bank on or before (expirarion daie) (or 83 such expiration date may be extended pursuent
ta the provisions hereof).

Very-truly your,

(Issuing Imk)

By: .
Authorized Officer
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CORPORATE GUARANTY
WHEREAS, = (Guarantor), is 8 principsl investor i
\ IEAS.‘ is » resslier of wiscommunicasions servicas. and

WHEREAS.  BueilSouth Telscommunications, ne.  (BeliSouth),  provides
telecommunicasions services: and
WHEREAS, a1 a condition precedant 10 extending credit to
. BallSourh requires thay Guaramar absolutely and uncondisionally
guaranty payment for sll services provided,
NOW. THEREFORE, to inducs BeliSouth to extend credit 10 and
~ f6r other good snd valuable consideratien, Guarantor horsby makes the following
. unconditionsl. sbeokute and continuing guaranty 10 BellSouth for the prompt and direcy
payman: by of all sums which may become due BeliSouth for
providing the services fram time ta time pursusnt to the following terms and conditions:

| The foregoing recitals are hareby incarporated hersin by this raferencs.

2. Guarsnior herslry absotutsly and unconditionally gusrsmesy, as 3 direst and primary obligation
of Guaranior. the payments of the — of all. sums dus BellScuth for
providing the servicss from tims 1o time. Guaanor covenanu and agross thet i,
e & any time ahall be in default in payment of amount due for the
Services 3a-provided. Guaramor will, within tan (10) days after written demend therefors by
BeiiSouth, pay all such liabilities in ful.

3. Guarintor horeby waives notice of sccepiance of the guaranry and notics of the incuring
ligbalisien by , rd:i?ns to the ssrvices provided by BellSouth from time
to time. .

4. Guaramor agrees that BeliSauth shall not be required, as a candition 10 the enforcsment of
Guarsntor's obligasions harsunder, 10 mmke any demsnd upon. or purius o oxhaust sny of It
rigts or remedics againgt. oF 10 procewd againm to collect any such

somien. No aciion or inastion by BeliSouth against or any change in
thunnibfdmﬂrmrdmnfdmlmmntywmroupingafnmublwllldfgaun
gusramy. Guaramor sgrecs shas any revewal, or extension of time. any sddition or
rolosss of sy persch Of emaity, primarily or sscondarily fiable, or any cther indulgencs 1o
| mthﬁMmammmmmm‘mmm

linbiliey 6f Guarantor hersundes.
s. This guarauy is payable i Fulton Coumy, Georgin, in U.S. dollers or mutuslly agresd upon
pofdit .

6. This iguaramy shali inurs o ths henofis of BellSouth, its sucsossars and amigns. and shall be
binding 2 Guaramar and it§ suECo0sTS in imerest.

0$/24/00
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7. Thers ars no conditions or limitatians 1o the guaranty sxcept those comainsd hersin at the
date hereof. and thersafier no sheration. change or medifications hereaf shall bs binding or
maiu?a nxal executsd In writing by Guaramor after sty (60) duys advancs writtan notice
to uth.

8. Thie Eummy shall remain in Aull forcs and offect unless terminated by the Guarantar with
aixty:{60) days advance notica to BellSouth.

S T"w'”ﬁ' stion of this Guaranty shall not in any way affect Guarantor's Tisbili
indobfednsas or Habillty crestad prior 1o such tsrmination. ity 35 10 sy

10. Nétices shall be sem to BaliSouth by U S Mail, first class. poxtage prepaid st the following

sddresa:

Aftn: Cradit Deparsment, JSHA3

BeliSouth Telscommuaications, Inc.

675 West Peschiree Strem

Atlants, GA 10178
N WlTﬂBSsn\gIEREOF. Guarsntor has sxacutod this guuramy this day of

5 ¢000.
By: GUARANTOR
By GUARANTOR
05/24/00
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ACKNOWLEDGEMENT

STATE OF:
COUNTY QF:

BEFORE ME. tho undervigned suthority. & Notwry Public. on this dy persomally appesred
. : . known 1o me to be the persan whase mame is suhlcn':ed to ml! for:l]oin'
intrumsnt  and acknowisdged 10 ma thet the sams was the act of the  wid

. ,» ond that he/shs has susxuted the sams for the purposcs snd

congiderabions therein exprovsed.
SUBSCRIBED AND SWORN TO BEFORE ME on thisthe ___ day of . 2000,

05/24/00
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BeilSBUTN Intarconnection eTvices T

67S.W,|Peachitres Street, NE Michelle Cutver

" . Room 3489t (404) 927-1374

Ayonm, Georgle 30378

(4D4) 2287839

Marzh- 16, 2002

Ms. N;n:;t;f:wam
Director ul
ITC*DsltlaCom e
4082 §. Memorlal Pariway

Huntavilie, AL 35802

Dear P:ds. Edwards:

Attached for your reviow and signature is an amendmant for sach of the six
Intercannaction Agreemants betwasn our companies, which addresses a revision fo
those Intercannaction Agresments. The amandment contains specific pravigions
associated with BeliSouth's Depoait Policy.

Upon review, If accepted as provided, pleasa sign both copiss of each amendment (if
emall: retumn two criginal signature pages) and retum them o me at the above address.
BellSauth will execute each amendment and return ons fully executed copy to you for
yourfilea. in adcition, you will need 1o provids the certificate numbers, company
numbag or dockat pending curtifications for thoae states within BeliSowtiva region whera
the amendment will need to be flied with the appropriats stale commissions.

-If you '.;l:ava any quastions relating to this amendment, pleass cail me.

Sincarly.

‘?‘M(MLL-' Cuturn)
Michelig Cuiver

Manggyr; ppta_mnno_ctbn Services

Attachment
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AMENDMENT
TO TRE
AGREEMENT BETWEEN

ITC*DELTACOM COMMUNICATIONS, INC. AND
BELLSOUTH TELECOMMUNICATIONS, INC.
DATED FEBRUARY 9, 300}

Pursuan to this Amendment, (the “Ameadment™), ITCDelsCom Comanmications,
Ine. ("ITC*DeltaCom™) and BellSouth Telecommunicarions, Inc. ("BellSauth™), hersingfier
referred] 10 collectively as the “Pantiss”, hereby agree 1o smend that cenain Interconnection
Agrscment betwoen the Parties In the stato of Florids dated February 9, 2001 ("Agreement™).

: WHEREAS, BellSouth and ITC DeltaCam entersd into the Agreement on
February 9, 2001, and;

. NOW THEREPORE, in consideretion of the mutual provisions centained
herein and other good and valuable considerstion, the receipt and sufficiency of which are
hersby:solmowledged, the Parties herchy covenam and agree as follown:

Jo Auschment 7, Billing and Billing Asturacy Certification, Secticn 1.11,

' Dapoit Policy, is hereby deletsd in ita entirery and replaced with & naw

i Seetlon 1.11, Deposit Policy, a set forth in Exhibit | attached hersto and
L Incorporated herein by this refermce

2. Allofthe ather provisions of the Agroemant, dated February 9, 2001, shal
L remain in full force and effecr

3, Bither orboth of the Parties are authorizad to submit this Amendment o the
; respective sate regulatory antheritics for approval subject to Section 252(e) of
the Fedenal Tolecommuynications Act of 1996.

: IN WITNESS WHEREOF, the Parties hereto have caused this Amendment 10 be
exccuted by their respective duly authorized representatives and shall be deemed effestive the
date of the last signature of both Partics.

ITC~DaitaCom Communientions, Ing. BellSouth Telecoramuntcatians, Inc,
By - By

Name: R Name:

Tnla:"f Titles

Date: a Dae:
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“Roslyn Clopton - ITC*DeltaCom v. BellSouth - Local Counsel E-mail Addresses - .. - -
From: <mhyan@iwcdeitacom.com>
. Te: <diadelman@igblaw.com>
. Date:  3/27/02 6:021PM
.- Subject: ITC~DeltaCom v. BellSouth - Loca! Counsel B-mail Addresses
T CC: <mmckenzie law.com>, <mdegennaro@wmllaw.com> -

David, the contact information for Ray McKenzie and Mark DeGeanaro is as

_ follows: :

Willis, McKonzie & Long LLP
Anormeys at Law !

300 Smith Street

LaGrange, GA 30240

" Main #: (706)382-2942

Fax#:  (706)883:8947

» ¢-mail addresses are as indicated in the "cc" addresses above.

" Thanks,

Rodney Hyare
Vice President - Legal and
Agsistaat General E;oumel

" ITCADeltaCom

. Ph: (256)382-3846
: Fax: (256)382-3936

Ll 2l 2L} ] Conﬁdcnu'ality

Notice **» 2880

This electronic message transmission contains information from a lawyer in
the office of the Geueral Counsel, ITC*DeltaCom, Inc., and may contain
information which {s proprietary, confidential and/or protected legally by
the attorney-client privilege or work product doctrine. The information is

- inteaded only for the use of the individual or entity to which it is

addressed. If you are not the intended recipient, be aware that any

" reading, disclosure,icopying, distribution, printing, retaining or use of

. the contents of this {ransmis

transmission is strictly prohibited. If you have
récewved this transniission in error, please immediately notify us by

: telephone (256-382:3846) or by electronic mail (rhyat@itcdeltacom.com).
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BellSouth Carparien, etal.

Georgia Intcechilona Health Allianca [ne.. ol v U.S. Baakeupiey Cout 028149 Baskouptcy
BellSouth Cmombn otal

P A
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RUR,
-t -~

Use Of Thw Indiersiaal To Whom, Or Enfity Yo Whieh, 11 Addressed And May Comoun Informasion Tha Is Privilegsd Camdinaisl

amd Exeraps From Disclonss Undsr AppiicaNa Law, If The Raader Gf This Massage s ot The Jnnded Racipiam Or The Evriares

Or 4um) Zasponaible Por Delnmring The Mazrage To The Inteadsd Recrplars, Yout drs Nevely Noufrd Thet duy Dizsewsnaion,

Dijrribegion. Or Copying OF TRIS Commmmraiton I Serctly Prodibind, {f Yo Kve Atceretd The Colgmunicarion I Srrom, Floare

;o'rz:ﬁ lmn;nw By Tabephan (Callsey), And Renwm Tha Crigingl Mersagn To Us Al Thc Abave Address Vio The US 2exal
Thenk Yo

B LSk T |
S E e 1@;?555‘1&'@%?@9931 v’ aS OF APR 30\.02 15:23 P{_\C‘EE.'QI,.
T BELLSOUTH LEGAL DEPT =~
JOB %485 .
TE : ° s TO/FROM MODE  MIN/SEC PGS STATUS
001 B2/’3& gm;.z 4049861800 RC- 5 10°29° 0S5 oK
. BELLSOUTH TELECOMMUNICATIONS, INC.
LEGAL DEPARTMENT
. 1155 Peachtree Street, NE
' Atlanta, Georgia 30309
. FAX: (404) 249-5664
Date: . 4/30/2002
To: Beonctt Ross (404) 986-1800
From: . MarkF. McIntosh
Telephona:  (404) 249-3392 Pages:
. (Including Cover Sheet)
MESSAGE:
: The originals of the below matters will be sent to you via federal express tonight. The
orginals of all labor rejated matters will be forwarded to Keith Kochler.
Caae Namg Docket# Type of Matter
Cheysler Fimarisisd va LaShonds Harrls Staie Court of Gwinnatt 2C32089 Gamishment
e Dcl!ale} va BellSouth Telesommunicarions, ine.  Svperior Court of Troup 02CV253 Pleadings
g Georgin bm:fm:'nw Heuth Alliancs, Inc.. cink v U.S. Bankrupegy Court, 029149 Bankvupiey
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO: 00-2808-CIV-GOLD/SIMONTON

MGC COMMUNICATIONS, INC., d/b/a
MPOWER'COMMUNICATIONS CORP., 2

Nevada corporation, CLO SED
: Plaintiff, CIVIL
wo | CASE
BELLSOUTH-TELECOMMUNICATIONS, INC,,
a Georgiacorporation,
" Defendant.

THIS CAUSE is before the Court upon Defendant’s Motion to Dismiss {D.E. 10), filed on
September 8, 2000. Plaintiff filed a Response [D.E. 21] on October,20, 2000, and Defendant filed
-a Reply (D.E. 28] on November 9, 2000.

The Complaint, filed on August 2, 2000, alleges violations of the United States antitrust laws
and the Teélecommunications Act of 1996. The Complaint contains three claims for relicf, as
follows: (_,13) monopolization of higﬁ-specd internet access, in violation of Section 2 of the Sherman
AmimrustAct, 15U.S.C. §2; (2) attempted monopolization of high-speed internet access, inviolation
of Section 2 the Sherman Antitrust Act, 15 U.S.C. § 2; and (3) failure to obey the FCC's UNE

Remand Order;} in violation of 47 U.S.C. § 401(b). Jurisdiction of this Court is invoked pursuant

1 The UNE Remand Order is attached as Exhibit 1 to Defendant’s Appendix in Support of
Motion to Dismiss.
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to 28 u.s.c;'§§ 1331 and 1337 and under 47 U.S.C. §§ 207, 251, 252 and 401(b).
| Defendant moves for dismissal of all counts of the Complaint pursuant to Rules 12(b)(1)

(lack of subjectmatter jurisdiction), (3) (improper venuc), a;xd (6) (failure to state 3 claim upon
which reliet: may be granted), of the Federal Rules of Civil Procedure. After carcful consideration
of the partie;s’ arguments, the applicable law, and the Tecord as a whole, the Court concludes that
Defendant’s Motion to Dismiss should be granted.
1. Background

A. The Statutory Féaxnev:vork

In 1996, Congress passed the Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat.

56 (1996), codified at 47 U.S.C. § 151, ef seq., to “promote competition and reduce regulation in =

orderto secure lowerprices and higher quality services for Americantelecommunications consumers * *

and eﬁcouragc the rapid deployment of new telecommunications technologies.” Preamble to
Telecommunications Act of 1996, The Act imposes on local carriers, as a matter of federal law,
varjous dut'ies designed to foster competition, and allows state commissions the option of taking a
major role in implementing the Act’s requirements.

Sptfxiﬁcally, Section 251 of the Telecommunications Act stipulates that each local exchange
carrier, o1 IX.EC, has the duty to resell on reasonable and nondiscriminatory terms, to provide number
portability to the extent technically feasible, to provide dialing parity to competing providers, to
afford m.w rights-of-way, and %o establish reciprocal compensation arrangements for the

transport and termination of telecommumications. 47 U.S.C. § 251(b). Incumbent local exchange

-2-
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carriers, or ILECs, have additional duties under the statute, which are spclled out in § 251(c): they
must negotiate in g00d, fzith to create the agreements necessary for fulfilling the subpart (b) duties;
they must provide for “requesting communications carriers” ap;:rOpﬁate interconncctions; they must
provide unbundied access to network elem;nts at any technically feasible point on just, reasonzble,
and nondiscﬁminatory terns; they must offer to aspirin g competitors at wholesale rates any services
that they sell at retail; and they must give reasonable public notice of changes in their services that
would affect others. Ses also Goldwasser v. Ameritech Corn,, 222 F.3d 390, 394 (7% Cixr. 2000).

As .noted above, incumbent local exchange casriers, or ILECs, and competitive local
exchange caxriers, or CLECs, must attempt to negotiate the terms of interconnection and resale. 47
U.S.C. § 251(c)(1) and 252(a). If the parties capnot reach an agreement, any party may request *
arbiuation,. and the parties are required to participate. 47 U.S.C. § 252(b)(1) and (5). All¥"
interconnection agreements adopted by negotiation or arbitration must be submitted for approval 1o
the State public service commission (“PSC™). 47U.S.C. § 252(¢). Parties may appeal any state PSC
decision under the Telecommunications At to federal distriet coutt. 47 U.S.C. § 252(e)(6).

The 1996 Act contains a ‘savings clause’ with respect to its relation to federal antitrust laws.
Section G‘Ql(b)(l_), found at 47 U.S.C. § 152 Historical and Statutory Notes, provides that, . .
nothing in this Act or the amendments made by this Act . . . shall be construed to modify, impair,
or supersede the applicability of any of the antitrust laws.” A similar provision is set forth with
respeot to-federal, state, and local law. See § 601(c)(1) of the Act, 47 U.S.C. § 152 Historica) and

Statutory Notes (“This Act and the amendments made by this Act shall not be construed to modify,

-3~
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impatr, or sx;pgrsgde Federal, State, or local Jaw unless expressly so provided in such Act or
amendments.”).

B. The Case at Bar

Tn this case, Defendant BciSouth Telecommunications, Ine. (“BeliSouth’), provides voice
and data services in southern Florida as the incumbent local exchauge cawier, or ILEC. Plaintff
MGC Communications, Inc. d/blaMpo'wer Communications Corp. (“Mpower”), also provides Jocal
and long Mce voice and data services, and operates as a competitive local exchange carrier, or
CLEC,in F:lotida. .-

Mpower, as a facilities-based CLEC, has attempted to enter the Florida market by
interconnecting and purchasing and/or leasing individual pieces of the ILEC network known as *
unbundled ;;etvvork elements (“"UNEs™). In other words, Mpower builds and operates its own.% ©
switching and other telecommunications equipment and leases or buys from the ILEC (e-g-
BellSouth) the copper wire or “loop” that runs from & customer premises to the point of connection
of the ILEC’s Central Office. A Central Office typically serves approximately 35,000 end-users of
telecommunications service. In the ILEC Central Office, the CLEC, such as Mpower, collocates
equipment that recognizes the source of the incoming call, identifies where it needs to go, and sends
it to its ultimate destination, be it local or long distance. Equipment records the source, nature, and
destinaﬁoxi: of each call for purposes of pcrmitting the ILECs, CLECs, and long-distance carriers to
charge the customer, and in certain circumstances the other carrier, for providing the various

originating, transport, and terminating functions of the call. See Complaint, 8.
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Mpower and BellSouth first entered into an interconnection agrccment in 1998. Upen
cxpiration of this agreement, a sccond interconnection agreement was entered on June 21, 2000. See
Complaint, §9.~

Ir'; the p;ast, BellSouth has provided high-speed data services to its business customers
through the provisioning of T-1 dedicated lines, which cost a significant amount for the customer
(e.g., as high as $1000/month). See Complaint, § 10. Mpower purchases transmission facilities,
which are called “unbundled loops,” from BellSouth for the purpose of providing high-speed internet
access through a Digital Subscriber Line (“‘DSL"). See Complaint, § 11. Although DSL are
presently marketed at a varicty of costs, and in some instances as low Qs $49.95, Mpower contends
that its DSL competes directly with BellSouth’s T-1 business. Seg Complaint, § 12. Mpower *
believes that in response to its roll-out of DSL services, BellSouth began to provide the DSL . -
altzmatiys to its T-1 business, and now competes directly with Mpower and other CLECs for DSL
business. Sge Complaint, §12. | ‘

'I‘o.= provision DSL, Mpowell' must obtain “clean” or “conditioned” copper loops from
BellSouth, and it pays BellSouth a fee to remove items from the lines that interfere with the digital
transmission. 53 Complaint, § 16. One of the first steps in conditioning the copper loops isto
obtain logp make-up information that details the tcchnical characteristics of a particular loop.
Cusrently, to obtein this information, Mpower is required to send a Sexvice Inquiry to BellSouth’s
Complu-w Support Group to assess the availability of DSL facilities. Seg Complaint, § 17.

BellSouth sends. the request to its Service Advocate Center, which interprets information from a

.~

-5~
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computerized database, called “LFACS,” that contains Loop Facility Assignment Information, apd
determines the.best available loop. The Service Advocate Center then sends the response back to
the Cornplex Reétail Support Group, which then sends an e—x;lail to Mpower advising of the loop
make up of the loop that was determined to be DSL capable. The process is entircly manual and
takes sevmiai:siness days, plus additions] time if conditioning is required. Furthermore, the manual
nature of the process has resulted in numerous erzors, v:fhich results in further delays, lost customers,
and damage to Mpower's reputation. See Complaint, § 18. |
In c;ntrm to the Service Inquiry process that Mpowet is forced to g-o through, BellSouth’s

retail afﬁliite, BellSouth.pet, as well as other CLECs that sign contracts with BellSouth to resell
BellSouth facilities, are able to obtain loop make-up information elcctronically and instantaneously -
for orders of their DSL products. Complaint, ] 19. BeliSouth has denied Mpower access to the . :
electronic lbop make-up information (termed the “Loop Quz]iﬁcatioq System™) unless Mpower
agrees to resell BellSoutt’s facilities and execute a long term agreement to that offect. See
Complaint, 1 20. The Loop Qualification System was designed to support only BellSouth’s Retail

. and Resale:services. Since Mpower has its own switches and network equipment, even if Mpower
had accgss:to the Loop Qualification System, it could not screen Mpower nctwork facilities and
equipx'nm't,‘ Seg Complaint, § 21. BellSouth has represented to Mpower that it is in the process of
developing anew camputerized pre-ordering system that will allow Mpower to obtain loop make-up
information electronically. The syster was targeted for implementation in July 2000, but as of this

time the systern has not been delivered, and Mpower expects that it will notbe operational for some

-6~



. 05/17/01 THE 13:54 FAX 3055365043 JUDGE ALAN GOLD @008

time. Seg Complaint, § 22.

Furthermore, becanse BellSouth has failed to provide any electronic means for Mpower to
place DSL otrders, Mpower must manually complete a mulﬁ—p.agc order form and fax it to BellSouth
for processing, ltheteby increasing ordering costs, time, and the probability of human ewor.
BellSouth then charges a manual service order charge for DSL orders. See Complaint, ] 23.
BellSouth has represented to Mpower that it is in the pracess of developing a new computerized
orda&é system. The new system was targeted for July 2000, but has not yet been completed. See
Complaint, § 24.

Mpower alleges that the provision of high-speed internet access is a distinct preduct market
in the southern Florida area (the “High-Speed Intcrmet Access Market”), and that BellSouth currently «
controls a monopoly market share of the High-Speed Internet Access Market. See Complaint, § & -
26; 28. Mpower competes with BellSouth with respect to providing high-speed internet access
through thé deployment of DSL in the High-Speed Internet Access Market. Complaint, § 27.
Mpower alleges that BellSouth has engaged in a pattern of anticompetitive conduct gencrally
designed (o leverage BellSouth’s monopoly power obtained through its ubiquitous local
bele.commifnic'aﬁons network into artificially ephanced market power in the High-Speed Internet
Access Mafrket. Complaint, § 29.

IL Stand;u'dT of Review
. A. ‘Rule 12()(2)

Attacks on subject matter jurisdiction under Fed. R. Civ. P. 12(b)(1) come in two forms.

-7-
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"Facial attacks" on the complaint "require[ ] the court merely o0 look and see if [the] plaintiff has
sufficiently alleged a basis of subject matter jurisdiction, and the allegations in his complaint are
taken as true forthe purposes of the motion.” Mﬂ_&@@, 613F.2d 507,511
(5th Cir.), c-crt. denied, 449 U.8. 953, 101 §.Ct. 358 (1980) (citing Mortensen v. First Fed, Sav. &
Loan Ass'n, 549 F.2d 884, 891 (3d Cir.1977)). "Pactual attacks," on the other band, challenge "the
existence of subject matter jurisdiction in fact, irrespective of the pleadings, and matters outside the
pleading-s, such as testimony and affidavits, are considered.” Id.
These two forms of attack differ substantially. On a facial attack, a plaintiff is afforded
-sa.feguardsﬁnilar to those provided in opposing a Rule 12(b)(€) motion—~the court must consider
the allegations of the complaint to be true. Williamson v. Tucker, 645 F.2d 404,412 (5th Cir.), cert.
denied, 454 U.S. 897, 102 S.Ct. 396 (1981). But when the attack is factual, the trial court may* -
proceed -as.it never could under 12(b)(6) or Fed. R. Civ. P. 56. Because at issue in a factual I
12(b)(1) motion is the trial court's jurisdiction-its very pov:/er 10 hear the case—~there is substantial
authority that the trial court is free to weigh the evidence and satisfy itself as to the existence of its
| power to hear the case. Lawrence v, Dunbar, 919 F2d 1525, 1529 (11* Cir. 1990). In short, no
presumptiyb truthfulness attaches to plaintiff's allegations, and the existence of disputed material
facts will not preclude the trial court from evaluating for itself the merits of jurisdictional claims.
Id- at 412-13 (quoting Mortensen, 549 F.2d at 891).
In this'case, Defendant has made a facial attack upon the Compla.int and has not attempted
to presen.tany factual evidence from outside the Complaint to the Court. Therefore, the motion to

dismiss will be rcviewed under the same standards as a Rule lZ(b)(G). motion, which are set forth
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below.

B. Rule 12(b)(3)

Rule 12(B)(3) of the Federal Rules of Civil Procedure ;)rovides for dismissal of an action on
the basis of improper venue. For defenses raised under Rule 12(b)(3), the court may consider
matters outside the pleadingsif presented in pmperfonix by the parties. See Trapsmirra Prods. Corp,

v. Eourg o Glass Co., 246 F.2d 538-39 (2 Cir. 1957) (resolving motion to dismiss because of
improper venue “in the usual manner on affidavits, here supplemented by answers to interrogatories,

and a deposition from one of defendant’s employees in the district, rather than by a full trial™); sce  °
generally SA Charles A Wright & Arthur R. Miller, Federal Practice and Procedure § 1364 (2™ ed.
1990). In a case such ag this, where the parties have not presented additional material to the court,

the motion is analyzed under the same standards as a motion to dismiss under Rule 12(b)(G). T

C. Rule 12(b)(6) .

Rule 12(b)(6) of the Federal Rules of Civil Procedure provides that dismissal of a claim is
appropriate "only if it is clear that no relief could be granted under any set of facts that could be
proved consistent with the allegations.” Blackston v. Alabamg, 30 F.3d 117, 120 (11 Cir. 1994)
(qmmz;ﬁMy_ng_&_Sggmm& 467U.5. 69,73, 104 S. Cr. 2229, 2232 (1984)). On amotion
to dismiss; the Court must accept as tue all facts alleged and draw all inferences therefrom in the
light most favorabie 1o the non-moving party. See Hunmings v, Texaco, Ing., 29 F.3d 1480, 1483
(11® Cu' 1j9'94). A very low sufficiency threshold is necessary for 2 complaint, or counterclaim, to

survive a motion to-dismiss. See Ancata v, Prison Health Sexvs., Ing,, 769 F.2d 700, 703 (1 1® Cir.

~9-
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1985) (citation omitted). Moreover, a'cbmplaint should notbe dismissed for failure to state a claim

upon which rehef can be granted "unless 1t appears beyond doubt that the plaintiff can prove no set

of facts i in suppon of [its] claim whxch ‘would entitle [it] to rehef.“ M/V SeaLion V v. Reves, 23

'F.3d 345, 347 (11® Cir. 1994) (c1tatiqn omitted). However, a plaintiff must do more than merely

"label® its claims. Ses Blumel v, Mylander, 919 F. Supp. 423, 425 (M.D. Fla. 1996). Dismissalis

appropriate only whenno consmxctioxi: of the factual allegations of a complaint will support the cause

of action. See hall [Edve. v, shal] Co Dist,, 992 F.2d 1171, 1174
(112 Cir. ‘19793») (citation omitted). Té'e.ism is not whether the plaintiff will ultimately prevail; but
"whether the claimant is entitled to c{fﬁler evidence to support the claims.” Lijttle v. City of North
Miamj, 805 F.2d 962, 965 (11th Ck.i986) (citation omitted).

1I1. Discussion

A. The Antitrust-Based Claufls (Counts I & IT)

Gountsl and I allege claims. }.mder Section 2 of the Shennan Act, 15 U.S.C. § 2, for
monopolization and attempted monopohzanon, respectively, of the market for High-Speed Internet
Access. Mpower alleges that BellSomlh has sought to leverage the power it has obtained through
ns local tc)ecommumcaﬂons network pto artificially enhanced market power in the High-Speed
Internet Access market by provxdmg |Mpower with a manual, instead of electronic, means of
obtammg loOpmak&up information and of ordcring DSL capable loops. A thorough analysis of
the Complam:: shows that Mpoqu secks to enforce BellSouth’s obligations under the

Telecommunications Act through the:_’;tmol of an antitrust suit —a theory that was recently examined

-10-
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and rejected by the United States Court of Appeals for the Seventh Circuit in Goldwasser v.
Ameritech Corp.. 222 F.3d 390 (7* Cir. 2000). Based on the reasoning of Goldwasser, this Court
finds that Plaintiff has failed to state a claim upon which reli;f may be granted.

In Goldwasser, the Seventh Circuit affirmed the dismissal of an antitrust suit alleging that
the Defendant, Ameritech, an incumbent local exchange carrier (ILEC), was not fulfilling its
obligations under the Telecommunications Act of 1996 and was unlawfully monopolizing under
Section 2 of the Sherman Act. The Goldwasser plaintiffs alleged generally that Ameritech had
monopoly power in the market for Jocal telephone service, contro)led a number of so-called éssential
facilities (e.g., telephone lines and equipment) that its competitors were unable to duplicate, and
engaged in exclusionary practices to prevent its competitors from entering the market. Goldwasser, °
222 F.3d at 394. Furthermore, the Goldwasser plaintiffs specified 20 specific exclusionary or . °
monopolisﬁc practices that they alleged violated both § 2 of the Sherman Act and the
Te]ecommnnic;tions Act of 1996, amongst which were the following allegations: (1) Amenitech
failed to “provid(e] the same quality of service to its competitors as it provides to itself”; (2)
Amezitech.did not “give[] its competitors nondiscriminatory access to its operational support
systems,” x:wr did it “give[] them access (o unbundled elements of its system on terms equivalent to
those Ameritech enjoys™; (3) “Amcritech’s competitors have experienced undue delays (presumably
caused by Amcxitpch) in acquiring unbundled elements, and those delays have precluded them from
offering services asaliractive as Ameritech’s™; (4) Ameritech caused its competitors to “experience{]

delays and discrimination as they have sought to gain access to unbundled loops™; (5) Ameritech

-11-
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“failed to provide interconncction between its network and those of competitors that is equal to the
interconnections it gives itself”; and (6) Ameritech “refused to allow its competitors to connect with
its Jocal telephotie network on just, reasonable, and nondiscriminatory terms.” Goldwasser, 222 F.3d
at 394-95.

The Seventh Circuit sct forth a detajled explanation of the history and design of the
Telccommunications Act of 1996 as well as a review of § 2 of the Sl;eman Act (see Goldwasser,
222 F.3d at 392-94 and 396-98), concluding that “the 1996 {Telecommmications] Act imposes
duties on the ILECs that are not found in the antitrust Jaws™ and that the plaintiffs did not state 2
Section 2 claim when they accused Ameritech of failing to comply with its duties under the
Telccommunications Act. Goldwasser, 222 F.3d at 401. The Court found it *“both illogical and #
undesirable to equate a failure to comply with the 1996 Act with a failure to comply with the: =
antitrust laws.” Id. at 400. In explaining its decision, the Goldwasser Court stated:

Congress could have chosen 2 simple antitrust solution to the problem of restricted
competition in local telephone markets. It did not. Instead, in an cffort to jump-start the
development of competitive local markets, it imposed a host of special duties on the ILECs;
! it entrusted supervision of thase duties to the FCC and the state public utility commissions;
and itcreated a system of negotiated agreements through which this would be accomplished.
These are precisely the kinds of affirmative duties to help one’s competitors that we have
already noted do not exist under the unadomed antitrust laws.
Id. at 399-400.
The Goldwasser Court also rejected any antitrust ¢laims which were arguably not based on
violations of the Telecommunications Act, such as Plaintiff’s allegations that Ameritech dominates

and controls.essential facilities that its competitors cannot reasonably duplicate and that Ameritech

-12-
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refuscs to deal with its competitors on just, reasonable, and nondiscriminatory terms, finding such
claims to be ovarridden by the Telecommunications Act. The Court stated:

[W]hen onc recads the complaint as a whole these allega‘tions appear 1o be inextricably linked

10 the claims under the 1996 Act. Even if they were not, such a conclusion would then force

us to confront the question whether the procedures established under the 1996 Act for

achieving competitive markets are compatible with the proccdures that would be used to
accomplish the same result under the antitrust laws. In our view, they arc not. The elaborate
system of negotiated agreements and enforcement established by the 1996 Act could be
brushed aside by any unsatisficd party with the simple act of filing an antitrust action. Court
orders in those cases could easily conflict with the obligations the state commissions or the
-FCC imposes under the (47 U.S.C.] sec. 252 agreements. The 1996 Act is, in short, more
spcg.iﬁc Jegislation that xoust take precedence over the general antitrust laws, where the two
are covering precisely the same field.

Goldwasser, 222 F.3d at 401.

The Goldwasser case is on all fours with this case, and its reasening and conclusions”are *
persnasive. In this case, as in Goldwasser, Mpower’s claims are based on alleged violations of the  *
Telecommunications Act or FCC orders implementing the Telecommunications Act. For example,
Mpower’s claims that BellSouth has failed to provide electronic loop make-up information and
clectronie ordering functionality directly implicate 47 U.S.C. § 251. As such, the Complaint does
not state a violation of the Sherman Act. Furthermore, just as the plaintiffs in Goldwasser argued
that they b;'oadly stated claims that do not implicate the Telecommunications Act by alleging that
a monopolistic company denied them reasonable access to essential facilities, Mpower in this case
argucs that its Complaint does not implicate the provisions of the Telecommunications Act because

it broadly’ alfeged that BellSouth sought to leverage its monopoly power in one market into

artificially enhanced market power in another. Asnoted in Goldwasser, such claims are inextricably

el13-
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intertwined to the claims under the Telecommunications Act and, cven if they were not, the
Tclecomm;lnipations Actismore specific legislation that takes precedence over the general antitrust
legislatiop. Accordingly, the Plaintiff has failed to state a coMle claim for antitrust violatons
under § 2 of the Sherman Act in Counts I and IL2

B. The Claim of Violation of the FCC’s UNE Remand Order (Count nn

Mpower’s third claim for relief alleges that BellSouth violated the FCC's UNE Remand
Order, and. seeks a “writ of injunction or other proper process to enforce Defendant’s obedience™ to
the Order ?muant t0 47 U.S.C. § 401(b).> Mpower alleges that under the FCC’s UNE Remand
Order, BeﬁSouth must provide access to underlying loops and any DSL capable loops thata CLEC

requires in-whichever flavor of DSL the CLEC chooses to offer. S¢¢ Complaint, 4§ 13 & 14.¢

2

Defendant argucd in the alternative that Mpower's antitrust claims are barred by iraplied
antitrust immunity and that, even if the antitrust laws were applicable, Mpower®s specific complaint in
this matter does not state an antitrust claim. Based on the above holding, these arguments need not be
reached. Defendant also argued that the Court should dismiss the complaint based on the exclusive or
primary jurisdiction of the state public service commissions. The Court finds that it is also not necessary

. 1o address thig argumncit in light of the applicability of Goldwasser v. Ameritech Corp. 222 F3d 390 (7

' Cir. 2000), to this case.

2 47U.S.C. § 401(b) provides:

Ifany person fails or neglects to obey any order of the [Federal Communications] Commission other

than for the payment of money, while the same is in effect, the Commission or any party injured thezeby,

or the United States, by ils Attorney General, may apply to the appropriate district court of the United

States for the enforcement of such order. If, after hearing, that court determines that the order was

regularly made and duly served, and that the person is in disobedicnce of the same, the court shall

enforce obedience to such order hy a wril of injunction or other proper process, mandatory or otherwise,
to restrain such’persan or the officers, agents, or representatives of such person, from further
disobedience of such order, or to enjoin upon it or them obedience to the same.

*  The Court notes that paragraphs 13 and 14 of the Complaint contain unsupported lcgal
conclusions as to the eflect of the UNE Remand Order which the Court necd.not accept as true when
evaluating the motipn to dismiss.

-14-



Rl

' 0§/17/0L THU 13356 FAX 2033365043 JUDGE ALAN GOLD

Defendant argues that this Court lacks jurisdiction over Count ITf and that Count IXI fails as
a matter of law because the UNE Remand Order is not an ordcr that can be enforced using the

procedurcs cstablished in 47 U.S.C. § 401(b). According to the Defendant, § 401(b) only permits

" challengesto adjudicative FCC orders, not orders prémulghted pursuant to the FCC's rulemaking

authority. In support of this proposition the Defendaut relies heavily on New Enpland Telephone
& Telegzanh Co. v. Public Utilities Comm’n of Maine, 742 F.2d 1 (1* Cir. 1984), calling it “[t}he
most compr:ehensive and persuasive analysis of the limits of Section 401(b).” Memorandum of Law
in Support of Defendant’s Motion to Dismiss, p. 23. . - .

Although the Eleventh Circuit has not yet addressed the issue of what constitutes an ‘order”

subject to the enforcement procedures of § 401(b), every Circuit other than the First Circuit to *

address the i;st_xe, including the Fourth, Fifth, Sixth, Seventh, Eight, and Ninth, has rejected the |

approack set forth in New England Telephone and advocated by Defendant’s in this casc. See
Hawaijag Tel. Co. v, Public Util. Comm’n, 827 F.2d 1264, 1271-72 (9% Cir. 1987), cert. denjed, 487
U.S. 1218 (1988); Alltel Tennessee, Inc. v, Tennessee Public Serv, Comm’n, 913 F.3d 305, 308 (6®
Ciir. 1990); Illinis Bell Tel, Co. v. Tllinois Commerce Comm'n, 740 F.2d 566, S71 (7 Cir. 1984);

*n, 748 F.2d 879, 880-81 (4* Cir. 1984),

IE C. 476
U.S. 355, 106.5.Ct. 1890(1986),476 U.S. 445 (1986); South Central Bell Tel. Co, v. Lonisiang Pub,
Serv. Comtn'n, 744 F.24 1107, 1115 (5% Cir. 1984), vacated and remanded for consideration in light
of Chesapeake & Potomac, suprs, 476 U.S. 1166 (1936); Southwesier Bell Tel, Co. v. Atkansas

@o1s



. 05/17/01 TEU.13i67 FAX 3055365043 JUDGE ALAN GOLD Qo17

S

Pul, Serv, Comu's, 738 F.24 901 (8% Cir. 1984), vacated and remanded for futher copsideration
iz lipht of Chesapeske & Potoga, supra, 476 U.S. 1167 (1986).

This, Coq.rt finds the positon held by the majornity to l')c persuasive. Congress, rather than
attempting to limit § 401 (b) exclusively to adjudicatory oxders, intended that a broad range of orders
be revicwable under § 401(b). See Alltel Tennessee, 913 F.2d at 308; Hawajian Tel. Co,, 827 F.2d
at1271-72.°

However, this does not end the jurisdictional inquiry or necessarily mean that thenﬁemaking
order at issiue in this case is enforceable through § 401(b). As noted in Mallenbaum v. Adejphi
Communications Corp., 74 F.3d 465, 468 (3 Cix. 1996), private enforcement actions under §-401(b)
are only available where the order in question requires or prohibits specific action by a specific party. :
See also X re Comeast Cable TV Rate Reglation, 1994 WL 622105 at *19 (BD. Pa. 1994).. "
Federal jurisdiction is lacking when the rule in question is prospective and unrelated to specific |
rights end/or obligations of the litigants, and is thus more akin to a general rulmildn,g than to an
order. Mallenbaum, 74 F.3d at 469.

In this case, the UNE Remand Order that Plaintiff seeks to enforce does not direct or order
the concrete actions urged on the Defendant by the Plaintiff, and it is therefore not enforceable under
§ 401(b). , Mpower contends that Sections 191 and 428 of the UNE Remand Order require that

BellSoutthic@itm&ﬂxncndisqiminatory access to the underlying loop qualification information.®

S - Seotions.191 and 428 of the UNE Remand Order statc the following:
191. Asthe Commission stated in the Local Competition First Report and Order, requiring
incumbents to provide conditioned loops will, in some instances, require the. incumbent LEC to take
affirmative steps to ensble requesting carriers to provide services that the incurnbent does not cutrently
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However, the FCC did not set forth any specific standards in the UNE Remand Order as to

how nondiscriminatoxy access to the underlying loop qualification information is to be provided.

In Section 429, the Commission states:

We disagree, howsver, with Covad’s vaqualified request that the Commission require
incumbent LECs to catalogue, inventory, and make available to competitors loop
qualification mformation through automated OSS [“Operating Support Systems”] ¢ven when
it has no such information available to itself. 1f an incumbent LEC has not tompiled such
information for itself, we do not require the incumbent to conduct a plant inventory and
construct a database on behalf of requesting carriers. We find, however, that an incumbent
LEC that has manual access to this sort of information for i1self, or any affiliate, must also
provide access to it to a requesting competitor on a non-discriminatory basis. In additien,
we expeot that incumbent LECs will be updating their electronic database for their own
xDSL. deployment and, to the extent their employees have access to the information in an
electronic. format, that same format should be made available to new catrants via an
eleclronic interface.

%

4=~

provide. We now clarify that we require the incumbent to provide loops with sll their capabilities intact, ®

that is, to provide conditioned loops, wherever a competitor requests, even if the incumbent is not itself
offering XDSL 1o the end-user customer on that loop. Thus, incumbent LECs cannot refuse a-
competitive LEC"s request for conditioned loops on the grounds that they themsclves are not plaamning to
offer xDSL o that customes. (citation omitted; crphasis in original)

428. Tn addition, we agree with Covad that an incumbent LEC should not be permitted to deny a
requesting carrier access to loop qualification information for particular customers simply because the
incumbent is not providing XDSL or other services from a particular end office. We also agree with
commenters that &n incumbent must provide access to the underlying loop information and may not filter
or digest such information to provide only that information that is useful in the provision of a particular
type of XDSL that the incurmbent chooses to offer. For cxample, SBC provides ADSL service to its
customers, which has 3 general limitation of use for logps less than 18,000 feet. Tn order to determine
whether a particular loop is less than 18,000 feet, SBC has developed a database used by its retail
representatives that indicatcs only whether the loop falls into 2 “green, yellow, or red” category. Under
our nondiscrimination requirement, an incumbent LEC can not limit access to loop qualification
information to-soad & green, yellow, or red™ indicator. Instead, the incurnbent LEC must provide access
to the underlying:Joop qualification information contained in its engineering records, plant records, and
other back office systéms so that requesting carriers can make their own judgments about whether those
loops are suitsble for the services the requesting carricrs seek to offer. Otherwise, incumbeat LECs
would be able to discriminate against the other xDSL (cchnologies in favor of their own xDSL
technology. (citations omitted) d

Q@o1s
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UNE Remand Order, § 429. Thus, the Commission expressly refused to require ILECs to make
loop infom_x_‘aﬁoﬁ available through automated OSS unless the ILEC is using such a system itself.
Furthermors, in § 437, the Commission took care to disclaim dny intent impose specific obligations
on ILECs concerning automated access to OSS information and stated that the statc public service
commissions should handle such decisions:
We decline to adopt performance standards in this proceeding. The issue before us in this
proceeding is whether OSS is subject to unbundling obligations of scction 251, not whether
the Commission should establish performance standards and penalties to determine if an
incumbent is providing nondiscriminatory access to its OSS fimnctions. We note that the
states have primary authority under section 252 for setting schedules and resolving disputes
conwrmng access to OSS functions as unbundled network elements.

UNE Remand Order, § 437.

Thus, the order Plaintiff is attempting to enforce in this case cieclined to specify ooncrete:,
requirements as to the manner and type of technical information that must be made available to; -.
CLECs. The matter requires an initial determination and input ffom the state PSCs that have been
delegated .tp: power to resolve this question, and, in fact, Mpower has been concurrently pursuing

.2 nearly identical claim before the Georgia Public Service Commission. See Complaint of MGC

Communications, Inc. d/b/a Mpower Communications Corp. in In ye Complaint of MGC

amm_s;?mm Georgia Public Service Commission Docket No. 12124U, filed on March

3t, 2000 méﬂdh!’as Exhibit C to Defendant’s Appendix in Support of Motion to Dismiss.

Therefore, the issue is unenforccable as a Rule 401(b) action and is better left for an initial decision

-18-
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by the appropriate administrative agencics.

Accordingly, itis

ORDEREDF AND ADJUDGED that Defendant’s Motion to Dismiss [D.E. 10] is

GRANTED and this matter is dismuissed. It is further

ORDERED AND ADJUDGED that all pending motions not otherwise resolved by this

order are dxsmxssed as moot and this case is CLOSED.

DONE AND ORDERED in Chambers at Miami, Florida, this | 1 day of May, 2001.

copies furnished:

U.S. Magiétrate Judge Andrea M. Simonton

Harley S. Tropin, Esq. (via facsimile 305-372-3508)
Kozyak Tropim et al.
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Miami, FL 33131

William F. Hemilton, Esq. (via facsimile 813-229-0134)
Holland & Rnight LLP -

PO Box 1288

'I'axnpa. FL 33601-1288
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IN THE UNITED STATES DISTRICT COURT ' D
FOR THE NORTHERN DISTRICT OF ALABAMA G5 NOY |7 Py 3149

WESTERN DIVISION

.

"o

U.S. CIZ3RICT COUR
N.D. OF ALABAHA.r

NOW COMMUNICATIONS, INC. PLAINTIFF
V. ) CIVIL ACTION NO.
. JURY TRIAL DEMANDED
BELLSOUTH TELECOMMUNICATIONS, INC. DEFENDANT
COMPLAINT Ty -yR PoEE T

NOW Communications, Inc., Plaintiff, by and through unders,,,..wu counsel, brings this its

complaint again;t BellSouth Telecommunications, Inc., Defendant, and, for cause, states:
Parties.

1. NOW Communications, Inc. (“NOW™) is a Mississippi corporation with its
principal place of business in Jackson, Mississippi. It is registered to do business and is doing
business in the State of Alabama.

2. BellSouth Telecommunications, Inc. (“BellSouth™) is a Georgia corporation
with its principal place of business in Atlanta, Georgia. It is registered to do business and is doing
business in the State of Alabama. BellSouth’s regional operating center in Birmingham, Alabama
is the principal business office with which NOW does business.

Jurisdiction.

3. The matter in controversy exceeds $75,000.00, exclusive of interest and costs.
There is complete diversity of the parties. This Court, therefore, has original jurisdiction\pursuant
to 28 U.S.C. § 1332, This Court also has subject matter jurisdiction, as the matter in controversy

involves the Telecommunications Act of 1996,47U.S.C. §151 et seq. (“the Act™).



Facts.

4 BellSouth is a regional telephone company operating in the southeastern United
States, including Birmingham, Alabama, which provides residential telephone service, among
other services. BellSouth’s regional operating center is in Binningham Alabama. Its officers,
representatives and employees with whom NOW does business on a regular basis are based in
Birminghamd NOW’s point of doing business with BellSouth is in Birmingham, and NOW has
customers m the Birmingham area. BellSouth is, and historically has been, a monopoly, charged
with the responsibility of providing universal regulated and mandated local telephone service, It
has failed to provide universal service to approximately fifteen percent (15%) of the residential
households in the BellSouth operating area, which includes Alabama, Georgia, Mississippi,
Louisiana, and Tennessee, in which NOW has a customer base. These residential households
have been deprived of an increasingly essential service in the modern world. Today telephone
service is no longer a luxury but is an essential service, constituting the lifeline for the health and
safety of the public. Citizens, regardless of their economic status, have the right to access the ‘
telephone network, which provides public necessities such as emergency services, educational
l'services, financial services, public and private safety services, property protection services and
health services.

5. In 1996 the United States Congress responded to the denial of individuals’
rights to universal telephone service by the monopolistic practices of the Bell Operating
Companies. Congress took a bold step toward breaking up the monopolistic practices of the Bell

Operating Companies when it passed the Telecommunications Act of 1996 (“the Act™). The Act

was designed to create an open marketplace to facilitate competition and new development, which
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would in turn lower prices, impm\;e quality of ser\;ice, give tI-1e consu;ner greater choice, and

meet the goal of universal service. The Act refers to the monopolistic practices of the Bell
Operating Companies and, through the Act, Congress made clear that this monopoly should give -
way to competition in the local exchange in order to provide all economic segments of the
population with its rights to local residential telephone service. _The Act was designed to open the
telecommun;cations market so that alternative providers could provide service and c;ompetiﬁon

for a significant portion of the American population who were reﬁxséd residential phones because
of the Bell Operating Companies’ unreasonable, restrictive, anti-competitive financial
requirements.

6. NOW is an alternative provider born out of the purposes of the Act. Itis a
company that provides pre-paid local telephone service to residential customers in BellSouth’s
service area who have been precluded from essential telephone service by unreasonable and
restrictive requirements of BellSouth. The Act provides for CLECs, such as NOW, to obtain the
service directly from BellSouth at a discounted rate and then resell that same servicg to its own
pre-paid customers.

7. NOW and BellSouth entered into a Resale Agreement in May 1997
(“Agreement™). The terms of the Agreement defined NOW as a Competitive Local Exchange
Carrier (CLEC), similar to other CLECs across the area in which BellSouth operates. The terms
of this agreement denominated NOW as a “customer” of BellSouth, with all of the rights of a
private customer of BellSouth. NOW’s customers, in turn, were denominated “end users” of
BellSouth’s service. The Agreement provides that the end user will have no direct contact with

BellSouth, therefore requiring all complaints and other contact to be exclusively between the end
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user an(i NOW. There has been a large quan-tity c;f complaints from end users arising out of
BellSouth’s willful failure to provide access to the local exchange and interconnection for
transmission on a nondiscriminatory basis, which has precluded NOW’s ability to service its
present custon;ers and to expand its customer base. NOW’.s customers prepay for their service
and demand refunds from NOW when BellSouth repeatedly and deliberately refuses to provide
the mandated access to.the local exchange. BellSouth’s refusal has forced NOW to incur the
expense of hiring additional personnel to handle complaints. This results not only in financial loss
to NOW but also in loss of good will among its current and prospective customers. BellSouth’s
reckless and deliberate actions have interfered with NOW’s right of access to the local exchange
market, in violation of the Act. BellSouth has acknowledged these violations and its failure to
provide the mandated standard of service with a token credit but will not cease and desist its
violations of the Act and will not provide NOW’s customers with non-discriminatory access to
the local exchange.

8. BellSouth’s actions are a deliberate attempt to destroy not only NOW, but also
other CLECs that bring competition to BellSouth. Though NOW has lost many customers
l‘becausze of BellSouth’s willful refusal to provide access to the local exchange, NOW has built a
substantial subscriber base and has the potential to be very successful with a good reputation in
the telecommunications industry, but only when BellSouth obeys the legislative mandate to
release its death grip on residential telephone access to the local exchange. BellSouth has
breached the Agreement with NOW, and has violated the terms of the Act by providing
discriminatory access to the local exchange.

.\-

9. The terms of the Agreement were negotiated between BellSouth and another
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party. NOW was not a party to the negotiat-ions of the Agr;ement. ,Because of BéllSouth’s
superior strength and bargaining position, NOW had no choice but to accept the terms of the
Agreement which were forced upon it by BellSouth. Even though BellSouth was tlhe author of
the Agreemem;, it has failed to abide by its own terms by refusing to provide access to the local
exchange in a nondiscriminatory manner which is mandated by the Agreement and the Act. At all
times NOW;Ias complied with the Agreement, despite BellSouth’s continuing breach.
BellSouth’s breach is contrary to the statutory requirement of good faith and fair dealing owed to
NOW. | |

10.  NOW is dependent on BellSouth to obey the law, to cease and
desist from violating the Act and to provide access to the exchange and interconnection for
transmission on a nondiscriminatory basis. Not only is NOW dependent on BellSéuth. but so are
other CLECs. BellSouth has deliberately and grossly refused to provide access to the local
excha;xge and interconnection for transmission on a nondiscriminatory basis in total disregard for
NOW'’s rights and in willful, wanton, and reckless disregard of the duties and obligations imposed
upon it by the Act and other lawful mandates. BellSouth obviously abhors the competition in the
local exchange which threatens its historical monopoly, and BellSouth has set out on a course of
action deliberately designed to destroy NOW’s business which it has every legal right to enjoy.

11.  The law requires the relationship between BellSouth and the CLECs
to be mutually beneficial. BeliSouth has used the existence of the CLECs for its own benefit in
attempting to show competition in the local exchange. BellSouth represents that it is in
compliance with the Act by pointing to the “competition” provided by the CLECs.I Bell_§outh’s

representation is in reckless disregard of the real facts. BellSouth has impeded competition since



the Act was passed. In fact, very few local Iir;es have been delivered b-y alternative carriers.
BellSouth erroneously represents its compliance with the Act, when in fact its actim:xs in
implementing its duties are contrary to the furtherance of the competition mandated by the Act.

12. -BellSouth contracted to provide NOW with interconnection for residential
telephone service but in actuality precluded interconnection and precluded nondiscriminatory
access and refused to provide network features, functions and capabilities to NOW Iand its
customers (end users) as BellSouth is enforceably mandated to provide under the Act. Because
of BellSouth’s deliberate and willful failure to fulfill its obligations to NOW under the Agreement
and the law, it is impossible for NOW to fulfill its obligations to its own customers (end users).
BellSouth maintains exclusive control over connections and transfers of end user local telephone
service and has failed and refused to exercise that control in a nondiscriminatory manner as
required by the Act and by law. BellSouth has refused to timely provide access to NOW’s
customers in the same manner as it provides access to its own. BellSouth has repea:tedly refused
to keep appointments for establishing interconnection to NOW’s prepaid customers without _
notification to either NOW or NOW’s customers (end users). This action has create;d and inflicted
“extreme economic distress on NOW and its customers (end users).

13.  The fundamental basis for NOW’s successful business is NOW’s network of
independent sales agents. BellSouth’s failure to grant nondiscriminatory access to its customers
procured through its network of independent sales agents has destroyed NOW’s business
relationships with its independent sales agents. NOW’s sales agents on more than one occasion

have had to procure police intervention at various places of business to maintain order and the
-

public peace because of BellSouth’s reckless actions toward NOW’s customers. These willful



. -

and reckless acts of BellSouth have caused r;lany 'agents to cancel th;ir representation in the
procurement of customers, which has damaged NOW’s reputation and diminished énd destroyed
its presence in its target markets.

14. | BellSouth is obligated under the terms of its Agreement and the Act to provide
access to the local exchange and interconnection on a nondiscriminatory basis and to provide
network features and functions capable of blocking optional affiliated services. BellSouth has
refused to abide by the Act and its Agreement and has consistently failed to provide network
capabilities and functions to provide the blocking service, which has caused NOW to suffer
substantial damages.

15.  BeliSouth has refused to provide NOW with network features and ‘functions
which reasonably accommodate interconnection and nondiscriminatory access to the local
exchange. BellSouth’s procedures and technical requirements are inconsistent and grossly
inadequate. Through deliberate design or gross negligence, BellSouth’s procedurés and technical
requirements frustrate, harass, intimidate and preclude NOW from reasonable access to the local
exchange in violation of the Act and the Agreement.

16.  BeliSouth’s procedures, practices and policies are so grossly inadeclluate by
specific design or gross negligence that it perpetrates a plan for its personnel to give no
information, disinformation, wrong information or misinformation and to refuse to provide a
network of features and personnel who are properly and prudently supervised to meet BellSouth’s
requirements under the Act and the Agreement. BellSouth’s stonewalling tactics gvidence
discriminatory practices toward NOW and its customers.

.\.

17. BellSouth’s dealings with NOW in relation to its obligations under the Act and
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the Agreement are in total, reckless, gross di;regard of the d—uty of gc;.od faith and fair dealing. Its
deliberate design of inconsistent policies and procedures and the pattern of conduct‘ of its
employees in providing deceptive information, misinformation and wrong infonnati;)n constitute
acts in contrav.ention of its duty of good faith and fair dealiﬁg as mandated by the Act.

18.  ‘BellSouth has deliberately and maliciously disconnected NOW'’s business lines and
terminated NOW’s access to the network in Monroe, Louisiana without notice. BellSouth’s
willful and reckless action is an act of aggression and demonstrates BellSouth’s continuing plan to
destroy NOW, and BellSouth’s actions are in direct violation of the Act and the Agreement

19. For injuries sustained to its business, NOW is entitled to recover all

damages, actual, consequential and punitive, for said injuries which include the following:

a Loss of past, present and prospective customers

b. Loss of strategic agent relationships

c. Loss of presence in major markets

d Loss of benefits from advertising in markets

e. Loss of good will and damage to business reputation, past, present and
future

f Losses incurred through substantial business expenses

g Loss of past, present and future business revenue

h. Loss of past, present and future business profits

i. Loss of past, present and future value of the business

j- Loss of past, present and future value of the company

k. Loss of past, present and future capital of the business



L Loss of past, present and future business relationships

20.  For all of the above and foregoing, BellSouth is liable to the Plaintiff NOW for

actual and punitive damages as follows:
COUNT1

21. 'The allegations of paragraphs 1 through 20 are incorporated herein by reference.

22. BellSouth has breached its contractual agreement with NOW by its willful and
reckless disregard in r}:ﬁxsing to provide its customer, NOW, with access to the local exchange
and interconnection services on a nondiscriminatory basis in violation of the terms éf the
Agreement and the Act.

23.  Asaresult of BellSouth’s willful and reckless acts and/or omissions in disregard of
its duties and obligations under the Agreement and the Act, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and jury.

COUNT I

24.  The allegations of paragraphs 1 through 23 are incorporated herein by reference.

25.  BellSouth has tortiously breached its contractual agreement with NOW by its
willful and reckless disregard of its duties and obligations under the Agreement and the Act in
refusing to provide its customer, NOW, with access to the local exchange and interconnection
services on a nondiscriminatory basis in violation of the terms of the Agreement and the Act.

26.  Asa result of BellSouth’s willful and reckless acts and/or omissions in disregard of

its duties and obligations under the Agreement and the Act, NOW has been substantially, damaged

for which it is entitled to recover actual, consequential and punitive damages in an amount to be



determined by the court and jury.
COUNT 1I
27. The allegations of paragraphs 1 through 26 are incorporated herein'by reference.
28. BellSouth has breached its own policies and procedures in refusing to provide
NOW with access to the local exchange and interconnection services on a nondiscriminatory basis
in violation of the Act a.nd the Agreement.

29. . Asaresult of BellSouth’s willful and reckless acts and/or omissions in disregard
ofits duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to actual, consequential and punitive damages in an amount to be
determined by the court and jury. |

COUNT IV
30.  The allegations of paragraphs 1 through 29 are incorporated herein‘by reference.
31.  BellSouth has breached regulatory policies and procedures in refusing to provide
NOW with access to the local exchange and interconnection services on a nondiscriminatory

basis.
|

32.  Asaresult of BellSouth’s willful and wrongful acts and/or omissions in disregard
of its duties and obligations under the Act and the Agreement, NOW has been substantially
d;maged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and jury.

COUNT V
33.  The allegations of paragraphs 1 through 32 are incorporated herein by re_f\erence.

34.  BellSouth has failed and refused to follow the mandates of the

10
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Telecommunications Act of 1996 by reﬁxsilig to'provide NOW witl{-access to the local exchange,
interconnection services and network features on a nondiscriminatory basis.

35.  Asaresult of BellSouth’s willful and wrongful acts and/or omissions in disregard
of its duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and jury.

COUNT V1

36 The allegations of paragraphs 1 through 35 are incorporated herein by reference.

37.  BellSouth's anticompetitive practices have precluded competition in the local
exchange market in violation of the Telecommunications Act of 1996 by erecting barriers to
prevent NOW and other CLECs from entering the local exchange market.

38.  Asaresult of BellSouth’s willful and reckless acts and/or omissions in disregard
of its duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and jury.

COUNT vII

39.  The allegations of paragraphs 1 through 38 are incorporated herein by reference.

40. BellSouth, in willful and reckless disregard for the law, has set in place actions to
maintain its historical monopolistic position, contrary to the spirit and mandates of the Act in
calling for universal access to the local exchange and interconnection services on a .
nondiscriminatory and competitive basis.

‘~
.

41. As a result of BellSouth’s willful and reckless acts and/or omissions in disregard
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of its duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and jury.

| COUNT VIII

42.  'The allegations of paragraphs 1 through 41 are incorporated herein by reference.

43, . BellSouth has engaged in predatory practices designed to maintain its historical
monopoly by destroying NOW’s business, in violation of NOW’s right to provide local telephone
service as mandated by the Act and other laws.

44, As a result of BellSouth’s willful and reckless acts and/or omissions in disregard
of its duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and jury.

COUNT IX

45.  The allegations of paragraphs 1 through 44 are incorporated herein by reference.
| 46.  BellSouth has maliciously and tortuously interfered with the present contractual
z|md business relationships between NOW and its customers (end users).

47.  Asaresult of BellSouth’s willful and reckless acts and/or omissions in disregard of
its duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and jury.

COUNT X

48.  The allegations of paragraphs 1 through 47 are incorporated herein by reference.

12
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49.  BellSouth has maliciously and tortuously interfered with the prospective
contractual and business relationships between NOW and its prospective customers (end users),
agents and other business relationships.

S0. . As a result of BellSouth’s willful and reckless acts and/or omissions in disregard of
its duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, fo; which it is entitled to recover actual, consequential and punitive damages in an )
amount to be determined by the court and jury.

COUNT X1

S1. The allegations of paragraphs 1 through 50 are incorporated herein by reference.

52. BellSouth has breached the duty of good faith and fair dealing owed by
itto NOW. The unique position between BellSouth and NOW, described above, created a
fiduciary duty owed by BellSouth to NOW which has been breached by NOW’s refusal to abide
by its legal obligations under the Act and the Agreement.

53.  Asaresult of BellSouth’s willfisl and reckless acts and/or omissions in disregard of
its duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and j jury.

COUNT X11

54.  The allegations of paragraphs 1 through 53 are incorporated herein by reference,

55.  BellSouth has exercised coercion and duress by virtue of its superior position of
strength against NOW, a CLEC in a unique subordinate position to BellSouth under the Act

56. As a result of BellSouth’s willful and reckless acts and/or omissions in dlsregard

13



COUNT XV

63.  The allegations of paragraphs 1 through 62 are incorporated herein by reference.

64.  BellSouth fraudulently misrepresented to NOW its intention to provide NOW
with access to the local exchange and interconnection on a n'ondiscriminatory basis, as required by
the terms of the' Agreement and the Act. These representations were false when made and
BellSouth kn;w they were false at the time of making them.

65. - Asaresult of BellSouth’s willful and reckless acts and/or omissions in disregard
of its duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and jury.

COUNT XVI

66.  The allegations of paragraphs 1 through 65 are incorporated herein by reference.

67.  BellSouth has committed fraud against NOW through the use of deceptive
practices wherein it providled NOW with disinformation and misinformation in an effort to deceive
NOW by setting forth that the severe problems affecting NOW were merely service problems and
éould easily be corrected by BellSouth. These representations were false when made, and
BellSouth knew they were false when making them.

68.  As aresult of BellSouth’s willful and reckless acts and/or omissions in disregard
of its duties and obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an

amount to be determined by the court and jury.

COUNT XVII
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69. The allegations of paragraphs 1 tﬁrough 68 ~are incor;;orated herein by reference,

70.  BellSouth’s conduct has been so willful and reckless and attended by such
bad faith and in such grossly careless, callous, indifferent and reckless disregard of NOW’s rights
as to entitle NOW to punitive damages.

71. “Asa r;esult of BellSouth’s willful an.d reckless acts and/or omissions in disregard of
its duties and. obligations under the Act and the Agreement, NOW has been substantially
damaged, for which it is entitled to recover actual, consequential and punitive damages in an
amount to be determined by the court and jury.

COUNT XV

72.  The allegations of paragraphs 1 through 71 are incorporated herein by reference.

73.  NOW seeks to enjoin BellSouth from its noticed intention to disconnect and/or
interrupt NOW’s service and from terminating the Agreement. Disconnection or interruption of
NOW’s service to its customers (end users) would permanently 'destroy the company. NOW
further seeks to enjoin BellSouth from treating NOW’s customers (end users) in a discriminatory
fashion, as described above.

74.  NOW has no adequate or speedy remedy at law to prevent the above described
misconduct of BeliSouth.

WHEREFORE, PREMISES CONSIDERED, NOW Communications, Inc., Plaintiff
herein, demands judgment against BellSouth Telecommunications, Inc. for actual and punitive
damages in a sum to be determined by the Court but not less than fifty million dollars

($50,000,000) in actual compensatory damages and five hundred million dollars (8500, 000 000)

in punitive damages, all costs of this action, attorney fees and both pre-judgment and post-
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judgment interest.

NOW Communications, Inc, also prays that the Court enter injunctive relief by issuance of
a temporary restraining order and a preliminary injunction pursuant to Rule 65 of the Federa]
Rules of Civil Procedure ordering BellSouth and jts officers, agents, employees, successors,
attorneys and all those in active concert or participation with it to refrain immediately, pending the
final heanng.and detenmnatlon of this action, from disconnecting NOW’s service, from
terminating or otherwise violating the agreement and from treating NOW’s customers (end users)
ina dtscn;mnatory fashion.

Plaintiff further prays that the Court issue a permanent injunction perpetually enjoining
and restraining BellSouth and its officers, agents, employees, successors, attorneys and all those in
active concert or participation with it, from the conduct complained of herein,

THIS, the day of November, 1998.

Respectfully submitted,
NOw COMMUNICATIONS, INC,

ATTORNEYS FOR PLAINTIFF S

OF COUNSEL.:
Ingram & Associates, P.A.

Carroll H. Ingram, Miss Bar No, 3023 ~.
Marcus A. Treadway III, Miss. Bar No,. 10267
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Jennifer Ingram Wilkinson, Miss. Bar No. 99265
4273 1-55 North, Suite 204

Post Office Box 13466

Jackson, MS 39236-3466

Phone (601) 713-0062

Fax (601) 713-0404

ROBINSON & ROBINSON, P.C.

Charles E. Robinson, Jr., Ala. Bar No. ROB106 419-0604624
Sixth Avenue-Court Street West '
Post Office Box 370

Ashville, AL, 35953

Phone: (205) 594-5133

Fax:  (205) 594-5134

STENNETT, WILKINSON and PEDEN, P.A.
Gene A. Wilkinson, Miss. Bar No. 7213
James A. Peden, Jr., Miss. Bar No. 4086

1817 Crane Ridge Drive

Post Office Box 13308

Jackson, MS 39236-3308

Phone (601) 982-3330

Fax (601)982-3331

The Hon. Bill Allain, Miss Bar No. 1349
1817 Crane Ridge Drive

Post Office Box 22965

Jackson, MS 39225-2965

Phone (601) 982-3330

Fax (601) 982-3331

MAXEY, WANN, BEGLEY & FYKE, PLLC
John L. Maxey II, Miss. Bar No. 1946
Samuel L. Begley, Miss. Bar No. 2315

210 East Capitol St., Suite 1900

Post Office Box 3977

Jackson, MS 39207-3977

Phone (601) 355-8855

Fax (601) 355-8881
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CERTIFICATE OF SERVICE

We, Carroll H. Ingram and Charles E. Robinson, Jr., of counsel for NOW
Communications, do hereby certify that we have this day served by U.S. Mail, postage fully pre-
paid, a true and correct stamped “filed” copy of the above and foregoing pleading to:

Registered Agent

BellSouth Telecommunications, Inc.
C/O Prentice Hall Corporation SYS, Inc.
57 Adams Avenue

Montgomery, AL 36104

Stephen M. Vinsavich, Esq.
BeliSouth Telecommunications, Inc.
Legal Department, Suite 4300

675 West Peachtree Street

Atlanta, GA 3037520001

THIS, tlfzz ay of November, 1998.

[/‘\»Q&'L AL

Cfarles’E. Robinson, Jr., - ( )
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IN THE UNITED STA'i'ES DISTRICT COURT

FOR THE MIDDLE DISTRICT 0 FEORIDW
TAMPA DIVISIBH | e
zt ?i‘\‘ R
' :)' CLEy Ao o
INTERMEDIA COMMUNICATIONS, INC, )
)
Plaintiff, )
)
v. ) Case No. 8:00-CV-141 0-T-26C

)
BELLSOUTH TELECOMMUNICATIONS, - )
INC. _ )
)
Defendant. )
)

MEMORANDUM OF LAW IN SUPPORT OF
b

BellSouth Telecommunications, Inc. (“BellSouth™) files this memorandum of law in
support of its motion to dismiss Intermedia Communications, Inc,’s (“Intermedia™) Complaint.
Intermedia’s Complaint should be dismissed in its entirety. Intermedia’s antitrust claims are
legally deficient, Moreover, the remaining claims are subject to the exclusive or primary
Jurisdiction of the state public service commissions to whom Congress delegated the principal
responsibility for implementing and enforcing the Telecommunications Act of 1996. Further,
Intermedia’s fraud and tortious interference claims fail to state a claim.

INTRODUCTION

In 1996, Congress fundamentally and irrevocably changed the way that
telecommunications services have been regulated and provided for more than a century. To open
the local telecommunications market to competition, the Telecommunications Act of 1996 relies

on a carefully balanced scheme of Privately negotiated agreements, state public commission



and/or Federal Communication Commission supervisior, and limited federal district court
review of agency decisions. The operation of Intermedia’s agreements with BellSouth, within
the context of the regulatory framework established by the Telecommunications Act, requires the
parties to bring all disputes to the appropriate state commissions. These expert administrative
agencies will resolve disputed issues, and, where appropriate, order the parties to change their
behavior under the agreement. There is no place in this carefully constructed system of dispute
resolution and policy implementation for private damage actions, whether the relief is based on
“antitrust” or “breach of contract” or some other theory of recovery.

Thus, the entire Complaint must be dismissed because every count is inextricably tied to
BellSouth’s obligations under the Telecommunications Act of 1996. For example, as to
Intermedia’s antitrust claims (Counts IX, X, and XI), the Seventh Circuit has ruled recently that
alleged violations of the Act cannot support a federal antitrust claim. As to the balance of
Intermedia’s state and federal claims, Intermedia must first file before the appropriate regulatory
agency before judicial intervention may be obtained.

The Telecommunications Act clearly mandates that State Public Service Commissions
||(“PSCs”) and the ngeral Communications Commission (“FCC”) shall have exclusive initial
jurisdiction over the implementation of the massive restructuring of the telecommunications
industry mandated by the Telecommunications Act. The alleged violations of the
Telecommunications Act, as well as the remaining claims, whether labeled breach of contract or
tort, must first be submitted to the appropriate regulatory authority. Even if exclusive
jurisdiction did not exist, the PSCs or the FCC would be the best forum to decide these highly
technical issues under the doctrine of primary jurisdiction. Further, the Interconnection

Agreement clearly contemplates that disputes between BellSouth and Intermedia must first be
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service in competition with ILECs. 47 US.C. § 251. These new entrants, like Intermedia, are

known as “competitive local exchange carriers” or “CLECs.”
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disputed issues before the state PSCs. 47US.C. § 252(b)( I). After “resolv[ing] each issue,” @d,
§ 252(b)(4)), the state PSC may direct the parties to implement its determinations in the parties’

final agreement, which the state PSC then must either “approve or reject.” Id, § 252(e)(4).

B. Intermedia’s Agreement with BeliSoygh,
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network (“the June 1998 Amendment) (Exhibit 14 to the Complaint). Intermedia refers to the
June 1998 Amendment as the “MTA Amendment.”

C.  Forum Selection.

All of the Agreements provide detailed direction on the issues of choice of forum,
limitation of liability, and choice of law. Section XXIII provides that the parties initially must
refer any dispute to the individuals that negotiated the Agreement. If that process does not
resolve the dispute, the agreement contemplates that the dispute will be présented to the

appropriate PSC for resolution.

Prior to filing the present suit, Intermedia already had filed proceedings against BellSouth
with the State PSCs of Georgia, Florida, North Carolina, Alabama, Louisiana, and Tennessee
mald;lg many of the same allegations as those contained in the Complaint in this matter. In
particular, Intermedia has initialed proceedings befc;re the regulatory agencies on the issues of
BeliSouth’s alleged failure to Pay reciprocal compensation and the scope, implementation and
enforceability of the Interconnection Agreement and the June 1998 Amendment.

Intermedia filed its Complaint on July 11, 2000. The Complaint purports to allege eleven
causes of action agai;lst BellSouth, each allegedly arising out of BellSouth’s provision of
telecommunications service and network access to Intermedia pursuant to the Agreements.

The separate counts of the Complaint are based on three general allegations of fact. First,
Intermedia contends that BellSouth is not fulfilling its obligations under the Interconnection

Agreement and the Telecommunications Act with respect to the interconnection of the parties’

networks, primarily as it relates to the provision of trunks. Compl. g9 57-58. Second, Intermedia
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contends that BellSouth has continued unnecessarily to lit-igate the'-cii_s.pute over whether traffic
bound for Internet Service Providers (“ISPs™) should be considered local traffic under the
specific terms of the Interconnection Agreement. Compl. 1Y 88-97. Third, Intermedia contends
that BellSouth fraudulently procured Intermedia’s consent to the June 1998 Amendment, the
effect of which is to reduce the rate at which the parties’ compensate each other for the exchange
of local traffic. Compl. Y 98-109.

ARGUMENT

Int;rmedia’s claims do not belong in this Court and should be dismissed. Intermedia
seeks to litigate claims that, to the extent they may be raised at all, must be raised before the state
PSC’s -charged with the responsibility for implementing, supervising and enforcing the
Telecommunications Act of 1996. As shown below, none of Intermedia’s claims may be
brought as original actions in federal district court.

This memorandum opens with a discussion ‘of the antitrust counts because these claims
are legally deficient in any forum. It is clear that no antitrust cause of action exists for violation
of the duties imposed by the Act. Next is a discussion of why the remaining claims are subject to
the exclusive or primary jurisdiction of state public service commissions. Further, the
memorandum discusses why the filed rate doctrine bars all claims under the June 1998
Amendment. It concludes with a brief discussion concerning Intermedia’s failure to state a fraud
or tortious interference cause of action.

L THE ANTITRUST-BASED CLAIMS ARE LEGALLY DEFICIENT.

The Court should dismiss Intermedia’s_antitrust claims (Counts IX, X, and XI) because

they are legally deficient. Congress did not intend for the Telecommunications Act to be

implemented or enforced through antitrust litigation.
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A, The Telecommunications Act Does Not Provide a Basis For Antitrust Claims.
Intermedia summarized its antitrust claims against BellSouth as follows:
BellSouth now maintains its monopoly power not by its skill, foresight and
industry, but by intentionally engaging in the anti-competitive conduct described
above, including but not limited to: (1) willfully refusing to commit adequate
resources and manpower to assure that Intermedia could interconnect with
BellSouth’s network and facilities; (2) refusing to make required reciprocal
compensation payments to Intermedia for ISP-bound calls; and (3) fraudulently
inducing Intermedia to enter into the MTA Amendment to drastically reduce
BellSouth’s reciprocal compensation obligations to Intermedia.
Compl. § 171. Reduced to its essentials, Intermedia alleges a breach of the interconnection
Agreement and misconduct in the negotiation of the June 1998 Amendment. That is, Intermedia
seeks to enforce BellSouth’s obligations under the Telecommunications Act through the tool of

an antitrust suit.

The United States Court of Appeals for the Seventh Circuit recently considered and

»

rejected the same antitrust theory Intermedia is advancing here. In Goldwasser v. Ameritech,
F.3d _, 2000 WL 1022365 (7™ Cir. July 25, 2000), Judge Wood (a former University of

Chicago Law Professor and Antitrust Lawyer with the Justice Department), writing for a
unanimous panel, affirmed the dismissal of an antitrust suit alleging that Ameritech was not
fulfilling its obligations under the Telecommunications Act and that such failure was a violation -

of that statute and an abuse of Ameritech’s monopoly power in violation of section 2 of the

Sherman Act, 15 U.S.C. § 2.!

' Similar to this case, the Goldwasser plaintiffs alleged that (1) Ameritech failed to “provid[e] the
same quality of service to its competitors as it provides to itself”; (2) “Ameritech’s competitors have
experienced undue delays (presumably caused by Ameritech) in acquiring unbundled elements, and those
delays have precluded them from offering services as attractive as Ameritech’s” (3) Ameritech “failed to
provide interconnection between its network and those of competitors that is equal to the interconnections
it gives itself”; and (4) Ameritech “refused to allow its competitors to connect with its local telephone
network on just, reasonable, and nondiscriminatory terms.” Id, at *4-*5.
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The court explained that “a failure to comply with the 199"6-'i‘¢;1ecommunications Act”
does not equate to “a failure to comply with the antitrust laws.” ]d, at *10. According to the
court, a company’s failure to meet the obligations Congress created in the Telecommunications
Act does not constitute an antitrust violation:

The fundamental fallacy in the plaintiffs’ theory is that the duties the 1996
Telecommunications Act imposes on ILECs are coterminous with the duty of a
monopolist to refrain from exclusionary practices. They are not.

* > ¥

In other words, Congress could have chosen a simple antitrust solution to the
problem of restricted competition in local telephone markets. It did not. Instead,
in an effort to jump-start the development of competitive local markets, it
imposed a host of special duties on the ILECs; it entrusted supervision of those
duties to the FCC and the state public utility commissions; and it created a system
of negotiated agreements through which this would be accomplished. These are
precisely the kinds of affirmative duties to help one’s competitors that we have
already noted do not exist under the unadorned antitrust laws.

Id. at *10.

The court also rejected the plaintiffs’ antitrust claims which were not, strictly speaking,
based solely on the alleged failure to comply with the Telecommunications Act. Noting that the
plaintiffs alleged that Ameritech “controlled certain essential facilities” and “ha[d] refused to
deal with its competitors on just, reasonable, and nondiscriminatory terms,” the court
nevertheless concluded that antitrust review in a judicial forum was not consistent with the
enforcement procedures created in the Telecommunications Act:

[Wlhen one reads the complaint as a whole these allegations appear to be

inextricably linked to the claims under the 1996 Telecommunications Act. Even

if they were not, such a conclusion would then force us to confront the question

whether the procedures established under the 1996 Telecommunications Act for

achieving competitive markets are compatible with the procedures that would be

used to accomplish the same result under the antitrust laws. In our view, they are
not. The elaborg - cgotiated agree - establishe

pOtIAICO 3§ (111 alld (11O LI <10, §(=i0

3oL ‘-.,'," Al "W -.! (¢
ion. Court orders in those cases
could easily conflict with the obligations the state commissions or the FCC
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imposes under the [47 U.S.C:] sec. 252 agreem-ér-igs. The 1996
Telecommunications Act is, in short, more specific legislation that must take
precedence over the general antitrust laws, where the two are covering precisely

the same field.

Id. at *12. (emph. addec!). Finding that “[t]he 1996 Telecommunications Act in fact has an
elaborate enforcement structure that Congress created for purposes of managing the transition
from the former regulated world to the hoped-for competitive markets of the future,” the court
concluded that “[t]he antitrust laws would add nothing to the oversight already available under
the 1996 law.” Id, at *12. '

Here, as in Goldwasser, Intermedia’s claims are based on alleged violatic‘ms of the
Telecommunications Act or of BellSouth’s obligations under the Interconnection Agreement.
For example, Intermedia’s claim that BellSouth is “willfully refusing to commit adequate
resources and manpower to assure that Intermedia could interconnect with BellSouth’s network
and facilities” is merely a variation of the Goldwasser plaintiffs’ complaint that Ameritech
“failed to provide interconnection between its network and those of competitors that is equal to
the interconnections it gives itself.” Moreover, each of the substantive factual allegations of the
Complaint concerns BellSouth’s alleged failure to fulfill its duties under either the
l‘Interconme.ction Agreement or the Telecommunications Act.

By filing this lawsuit, Intermedia, like the Goldwasser plaintiffs, is trying merely to brush
aside “the elaborate system of negotiated agreements and enforcement” (Id. at *12) set forth in
the Telecommunications Act to promote and develop competition in the local

telecommunications market. Thus, just as in Goldwasser, this Court should dismiss Intermedia’s

claims because they cannot form the basis of an antitrust claim,
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B. Intermedia’s Antitrust Claims Are Barred By Imb'li-e;l‘Anﬁﬂust Immunity.

Intermedia’s antitrust claims against BellSouth should be dismissed based on the doctrine
of antitrust immunity. Antitrust immunity is implied where antitrust enforcement “poses a
substantial danger that appellees would be subject to duplicative and inconsistent standards.”
United States v, National Ass'n of Sec, Dealers, Inc,, 422 U.S. 694, 719-20, 95 S. Ct. 2427,
2442-43 (1975) (“NASD”). Implied immunity is also created “to assure that the federal agency
entrusted with regulation in the public interest eould carry out that responsibility free from the
disruption“of conflicting judgments that might be voiced by courts exercising jurisdiction under
the antitrust laws.” Id., 422 U.S. at 734, 95 S. Ct. at 2450.

Although the Telecommunications Act contains no express grant of antitrust immunity,
courts infer an implied immunity from the antitrust laws where it appears that a pervasive
regulatory scheme would be disrupted by antitrust enforcement. Gordon v. New York Stock
Exch., Inc,, 422 U.S. 659, 682, 95 S. Ct. 2598, 2611 (1975). It is difficult to imagine a more
pervasive web of regulation than that imposed on BellSouth in allowing access to its network.
The question is whether antitrust enforcement must take a back seat in order “to make the

[subsequent law] work.” National Gerimedical Hosp. Ctr, & Gerontology v. Blue Cross of

Kansas City, 452 U.S. 378, 389, 101 S. Ct. 2415, 2422 (1981) (alteration in original) (quoting
Silver v. New York Stock Exch,, 373 U.S. 341, 357, 83 S. Ct. 1246, 1257 (1963)).

2 The Savings Clause in Section 601(b)(1) of the Act does not prevent the application of the
doctrine of implied antitrust immunity. The Savings Clause provides: “Except as provided in paragraphs
(2) and (3), nothing in this Act or the amendments made by this Act shall be construed to modify, impair,
or supersede the applicability of the antitrust laws." The Savings Clause was not intended to prevent the
application of the doctrine of implied antitrust immunity, particularly in those areas where active
regulation was expanded. Indeed, a savings clause does not modify or impair the doctrine of antitrust
immunity or prevent its application. Rather, the Act establishes a new extensive regulatory paradigm to
which the preexisting doctrine of implied antitrust immunity must be applied. See AT&T v, Central
Office Tel., Inc,, 524 U.S. 214, 118 S.Ct. 1956, 1965 (1998) (in interpreting a savings clause, “the Act
cannot be held to destroy itself™); Pan Am World Airways v, United States, 371 U.S. 296, 310, 321
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Thé Telecommunications Act has changed nearly e\'ie-r}‘ aspect of the local
telecommunications market. BellSouth and other incumbent telephone companies are opening
their networks to companies such as Intermedia. The FCC and the state commissions are
involved directly in every step of that process. Those agencies have dictated the precise manner
in which the networks must be opened to competitors and the established price that CLECs must
pay for such access. Regulators are defining nearly every aspect of the day-to-day business

| dealings among competitors. The Telecommunications Act’s comprehensive regulatory scheme,
which dir;ctly addresses Intermedia’s claims, leaves no room for an antitrust court to review
separately allegations of discrimination in the provision of access to the local exchange network:
The mandate of the antitrust laws is “to ensure that private discretionary conduct is adequately
constrained by government authority.” 1A Phillip Areeda & Herbert Hovenkamp, ANTITRUST
LAW 9 240b, at 4 (1997). BellSouth’s provision of access to the local exchange network can
hardly be characterized as private, discretionary conduct given the applicable statutes and intense
regulatory review by the FCC and state PSCs. Moreover, it is inconsistent with the pervasive
regulatory framework of the Telecommunications Act to permit Intermedia and other companies
 to run to court crying “antitrust injury” at every turn while the total restructuring of the local

telecommunications market is underway.’

(1963) (finding antitrust claims repugnant to administrative scheme even though the statute contained a
broadly-worded savings clause).

3 The Court in Goldwasser did not apply the doctrine of implied antitrust immunity to reach
its conclusions 2000 WL 1022365, at *11. The Goldwasser court’s conclusion, however, that the
Telecommunications Act is “more specific legislation that must take precedence over the general
antitrust laws” reaches the same result from a different angle.
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C. BeliSouth Has The Absolute Right to Appeal Administrative and Judicial
Decisions Concerning Reciprocal Compensation for ISP-Bound Traffic,

As part of its antitrust claims, Intermedia alleges that BellSouth’s exercise of its rights to
appeal the administrative judicial decisions concerning reciprocal compensation for ISP traffic is
an anticompetitive effort to “destroy Intermedia.” Compl. 1y 88-96. Significantly, however,
Intermedia concedes — as it must — that BellSouth and other incumbent telephone companies
have won some of these reciprocal compensation cases. See Compl. 7 96. Buried at the bottom
of the next to last page of Exhibit 13 to the Cc;mplaint, (entitled “States Orderi'ng Payment of
Reciprocal Compensation™), Intermedia provides an incomplete list of state PSC decisions

refusing to order the ILEC to pay reciprocal compensation. For example, the Louisiana Publi¢

Service Commission has ruled in_favor of BellSouth on the identical issue raised by Intermedia

in this suit — reciprocal compensation for ISP-bound traffic. In re Petition of KMC Telecom,

Agreement, Order, Docket No. U-23829 (La. Pub. Serv. Comm’n Oct. 28, 1999).* Thus,
Intermedia would have this Court rule that BeliSouth’s exercise of its right to appeal an adverse
ruling in one jurisdiction on an issue it has prevailed upon in another somehow constitutes

exclusionary conduct actionable under section 2 of the Sherman Act, 15 US.C. § 15.

4 Colorado, Massachusetts and New Jersey have also held that ISP-bound traffic is not subject to
reciprocal’ compensation. i w icati
Docket No. 00B-103T Colorado PUC Decision No. C00-958 (August 1, 2000); i
i , Massachusetts D.T.E. 97-116-C (May 19, 1999); In the
» New Jersey Board of Public Utilities, Docket No. T 098070426 (July 7, 1999)).
Further, the FCC agrees that ISP-bound traffic is not subject to reciprocal compensation because it is not
“local” traffic under the Telecommunications Act. In its Declaratory Ruling in CC Docket No. 96-98 and
Notice of Proposed Rulemaking in CC Docket No. 99-68, i iti
' [ ele INICS J nter-Carrier Compensa P-Bou
14 FCC Rcd 3689 (1999), the FCC concluded that Internet communications “do not terminate at the ISP's
local server ... but continue to the ultimate destination or destinations, specifically at a[n] Internet website
that is often located in another state.” Id, at % 12. In so doing, the FCC rejected any attempt “to divide
communications at any intermediate points of switching or exchanges between carriers,” and squarely
held that Internet communications are “non-local.” Id. at § 26 n. 87. Finally, the FCC held that “the
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Indeed, the exercise of a party’s constitutional right to petition the government is beyond
the reach of the antitrust laws under the Noerr-Pennington, or petitioning immunity doctrine:
“Those who petition government for redress are generally immune from antitrust liability.” Real

Estate Investors, Inc. v Columbia Pictures Industries, Inc,, 508 U.S. 49, 56, 113 S. Ct. 1920,

1926 (1993). This immunity applies to litigation before courts and administrative agencies,
unless the litigation is a “sham.” California Motor Transport Co. v. Trucking Unlimited, 404
U.S. 508, 510, 92 S.Ct. 609, 611 (1972).

To _be a sham, the plaintiff must first show that the litigation is “objectively baseless in

the sense that no reasonable litigant could realistically expect success on the merits.” RgaLm:g
. Investors, Inc., 508 U.S. 60, 113 S.Ct. at 1928. The Supreme Court explained: “If an objective
litigant could conclude that the suit is reasonably calculated to elicit a favorable outcome, the suit
is imimunized under Noerr, and an antitrust claim premised on the sham exception must fail.”
Id. Consequently, “a winning lawsuit is by definition a reasonable effort at petitioning for
redress and therefore not a sham.” Id, at 1928 n. 5. Only if the lawsuit is objectively meritless,
may the litigant’s subjective motivation for the lawsuit then be examined for an anticompetitive
purpose. Id. Even so, “[p]roof of a sham merely deprives the defendant of immunity; it does not
relieve the plaintiff of the obligation to establish all other elements of his claim.” Id

In this circuit, the burden falls on the plaintiff “to allege facts sufficient to show that
Mmmam immunity did not attach to [defendant’s] actions.” McGuire Qil Co. v Mapco,
Inc,, 958 F.2d 1552, 1558 n. 9 (11th Cir. 1992). BellSouth has legitimate and reasonable

arguments as to why it does not owe Intermedia reciprocal compensation for ISP traffic. In the

reciprocal compensation requirements of section 25 1(b)(5) of the Act and ... of the Commission’s rules
do not govern inter-carrier compensation for [ISP-bound] traffic.” Id. The United States Court of
Appeals for the District of Columbia Circuit vacated and remanded the Declaratory Ruling for further

TPAL 91063511 v] 13



